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[79 Hawai'i 429] KLEIN, Justice.

We issued a writ of certiorari to review
the decision of the Intermediate Court of Ap-
peals (ICA) in this case, which concerns a
challenge by Public Access Shoreline Hawaii
(PASH) and Angel Pilago to the Hawai'i
County Planning Commission's (HPC) de-
cision denying them standing to participate in
a contested case hearing on an application by
Nansay Hawai'i, Inc. (Nansay) for a Special
Management Area (SMA) use permit.

In order to pursue development of a re-
sort complex on land within a SMA on the is-
land of Hawai'i (Big Island), Nansay applied
to the HPC for a SMA use permit. PASH, an
unincorporated public interest membership
organization based in Kailua-Kona, and Pil-
ago opposed the issuance of the permit and
requested contested case hearings before the
HPC. The HPC denied the requests on the
ground that, under its rules, neither PASH
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nor Pilago had standing to participate in a
contested case. The HPC subsequently issued
a SMA use permit to Nansay. When the case
came before the circuit court, the court essen-
tially vacated the permit by remanding to the
HPC with instructions to hold a contested
case hearing in which both PASH and Pilago
would be allowed to participate. In other
words, because the SMA permit was granted
pursuant to flawed procedures, the circuit
court implicitly concluded that the SMA per-
mit was void. On appeal, the ICA affirmed the
circuit court's order with respect to PASH and
reversed it with respect to Pilago. For the
reasons set forth below, we affirm the ICA's
decision and remand the case to the HPC for
proceedings consistent with this opinion.

I. BACKGROUND FACTS

The HPC received a SMA use permit ap-
plication from Nansay for a resort develop-
ment on the Big Island. Nansay sought ap-
proval of its plans to develop a community
complex including: two resort hotels with
over 1,000 rooms; 330 multiple family resid-
ential units; 380 single family homes; a golf
course; a health club; restaurants; retail
shops; an artisan village; a child care center;
and other infrastructure and improvements
over a 450 acre shoreline area in the ahupua'a
! of Kohanaiki on the Big Island. On Septem-
ber 28, 1990, the HPC held a public hearing
on Nansay's permit application, as required
by the agency's rules. See County of Hawai'i
Planning Commission, Rules of Practice and
Procedure (HPC Rules) 9-11(B) (1992). * At
the public hearing, many parties presented
testimony, including Pilago and the coordin-
ator of PASH. Various individuals and groups
orally requested contested case hearings. 3

On November 8, 1990, after further testi-
mony and discussion, the HPC determined
that PASH and Pilago's interests were "not
clearly distinguishable from that of the gener-
al public" and, therefore, that they did not
have standing to participate in a contested
case. See HPC Rule 4-2(6)(B). * The HPC
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[70 Hawai'i 430] then voted to deny the con-
tested case requests and to grant Nansay a
SMA use permit.

PASH and Pilago sought review in circuit
court of both agency decisions (denial of their
contested case requests and issuance of the
SMA use permit) pursuant to HRS §§ 91-14
and 205A-6 (1985). ° The circuit court de-
termined that the HPC erred in finding that
PASH and Pilago did not have interests that
were distinguishable from the general public.
Accordingly, the court remanded the case
with instructions for the HPC to grant PASH
and Pilago a contested case hearing pursuant
to its rules.

Nansay and the HPC appealed, and the
ICA affirmed in part, holding that PASH was
entitled to contested case hearing procedures.
PASH 1, at 253, 900 P.2d at 1317. The ICA's
conclusion was based on its determination
that the HPC "disregarded the rules regarding
the gathering rights of native Hawaiians and
its obligation to preserve and protect those
rights." Id. In other words, the ICA determ-
ined that PASH's "interest in the proceeding
was clearly distinguishable from that of the
general public[.]" Id. ® However, the ICA re-
versed the circuit court with respect to Pilago,
explaining that his acknowledged "special” in-
terest in the proceeding was not a sufficiently
"personal” interest "clearly distinguishable
from that of the general public." Id. at 254,
900 P.2d at 1318.

The HPC and Nansay subsequently ap-
plied for a writ of certiorari, which we granted

on May 7, 1993.

II. THE RIGHTS OF A NON-APPEALING
PARTY

Appeals from decisions of the ICA are
governed by HRS § 602-59 (1985), which
provides for an appeal only by application for
writ of certiorari. State v. Bolosan, 78 Hawai'i
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86, 88, 890 P.2d 673, 675 (1995). In the in-
stant case, the ICA ruled against the HPC and
Nansay with respect to PASH's claims, and
against Pilago with respect to his claims. The
HPC and Nansay accordingly filed applica-
tions for writs of certiorari.

Notwithstanding our October 28, 1993
order permitting Pilago's counsel to withdraw
and allowing PASH's representative to appear
as counsel for Pilago, Pilago never filed
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[70 Hawai'i 431] an application for writ of cer-
tiorari from the decision of the ICA. Accord-
ingly, we decline to address Pilago's asserted
rights in this opinion.

III. JURISDICTIONAL REQUIREMENTS

It is well-settled that "every court must ...
determine as a threshold matter whether it
has jurisdiction to decide the issue[s] presen-
ted." Pele Defense Fund v. Puna Geothermal
Venture, 77 Hawai'i 64, 67, 881 P.2d 1210,
1213 (1994). Moreover, subject matter juris-
diction may not be waived and can be chal-
lenged at any time. Bush v. Hawaiian Homes
Comm'n, 76 Hawai'i 128, 133, 870 P.2d 1272,
1277 (1994).

In the instant case, the HPC and Nansay
argue that the circuit court lacked jurisdiction
to consider PASH's claims. Nansay asserts
further that the proper remedy for PASH to
pursue was an action for declaratory judg-
ment and/or an injunction, rather than an ap-
peal under HRS § 91-14. PASH contends that
the circuit court properly exercised appellate
jurisdiction under HRS § 91-14. 7

The necessary inquiry in this case, there-
fore, is whether PASH has met the require-
ments of HRS § 91-14: first, the proceeding
that resulted in the unfavorable agency action
must have been a "contested case" hearing--
i.e., a hearing that was 1) "required by law"
and 2) determined the "rights, duties, and
privileges of specific parties"; second, the

agency's action must represent "a final de-
cision and order,” or "a preliminary ruling"
such that deferral of review would deprive the
claimant of adequate relief; third, the
claimant must have followed the applicable
agency rules and, therefore, have been in-
volved "in" the contested case; and finally, the
claimant's legal interests must have been in-
jured--i.e., the claimant must have standing
to appeal. See generally Puna Geothermal,
supra. In the remaining subsections of this
part, we shall apply this test to the circum-
stances presented in this appeal.

A. Contested Case Hearing

In Puna Geothermal, we observed that "a
contested case must have occurred before ap-
pellate jurisdiction may be exercised. A con-
tested case is an agency hearing that 1) is re-
quired by law and 2) determines the rights,
duties, or privileges of specific parties." 77
Hawai'i at 67-68, 881 P.2d at 1213-14 (cita-
tions and footnote omitted). In order for a
hearing to be "required by law," it may be re-
quired by statute, agency rule, or constitu-
tional due process. See id. at 68, 881 P.2d at
1214.

In the instant case, we need only look to
agency rules promulgated under the authority
of HRS § 205A-29 to find the hearing require-
ment. 8 See HPC Rule 9-11(B), supra note 2.
In fact, the respective county planning com-
missions for all the neighbor
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[79 Hawai'i 432] islands are authorized under
the Coastal Zone Management Act (CZMA),
HRS chapter 2054, and in accordance with
the Hawai'i Administrative Procedures Act
(HAPA), HRS chapter 91, to establish rules
governing the grant or denial of a SMA per-
mit. ° See, e.g., Chang v. Planning Comm'n,
64 Haw. 431, 436, 643 P.2d 55, 60 (1982). In
the City and County of Honolulu, on the other
hand, the relevant authority under the CZMA
(specifically, the Honolulu City Council) is a
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legislative body that is exempt from HAPA.
Sandy Beach Defense Fund v. City Council, 70
Haw. 361, 368, 773 P.2d 250, 255 (1989). No
other law requires the Honolulu City Council
to hold hearings on SMA applications. Id. at
376, 773 P.2d at 260. Similarly, in the County
of Hawai'i, hearings are not required under
the HPC Rules for cases involving SMA minor
permit applications. Kona Old Hawaiian
Trails v. Lyman, 69 Haw. 81, 734 P.2d 161
(1987).

Next, we must determine whether the
subject hearing determined the rights, duties,
or privileges of a specific party. At this stage
of the analysis, our inquiry is properly direc-
ted at the party whose application was under
consideration by the HPC. See Puna Geo-
thermal, 77 Hawai'i at 68, 881 P.2d at 1214;
Bush, 76 Hawai'i at 136, 870 P.2d at 1280.
During the proceeding initiated by the HPC
on Sept. 28, 1990 and resumed on Nov. 8,
1990, Nansay "sought to have the legal rights,
duties, or privileges of land in which it held
an interest declared over the objections of
other landowners and residents" of the area,
including persons allegedly having constitu-
tionally protected interests on the develop-
ment site in Kohanaiki. Puna Geothermal, 77
Hawai'i at 68, 881 P.2d at 1214; Mahuiki v.
Planning Comm'n, 65 Haw. 506, 513, 654
P.2d 874, 879 (1982). Consequently, we hold
that the SMA use permit application proceed-
ing before the HPC was a contested case. "

B. Finality for purposes of judicial review un-
der § 91-14

The second element of our analysis re-
quires us to determine whether PASH ap-
pealed
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[79 Hawai'i 433] from either "a final decision
and order ... or a preliminary ruling of the
nature that deferral of review pending entry
of a subsequent final decision would deprive
appellant of adequate relief[.]" HRS § 91-

14(a). In Kona Old Hawaiian Trails, we held
that the HPC's "decision to grant a minor per-
mit [was not] 'a final decision or order in a
contested case' from which an appeal to court
was possible." Id. at 90-91, 734 P.2d at 167. In
that case, we looked to Hawai'i County
Charter section 5-6.3 for the necessary provi-
sion granting appeal rights because the HPC
Rules do not address judicial review of the
grant or denial of a SMA minor permit. ** Id.
at 91 n. 11, 734 P.2d at 167 n. 11 (providing for
appeal to the county zoning board of appeals
(ZBA) under section 5-6.3 of the county
charter). The appellants in Kona Old Hawaii-
an Trails did not avail themselves of this pro-
cedure; therefore, the courts could not prop-
erly exercise appellate jurisdiction.

In the instant case, PASH was not re-
quired to appear before the ZBA prior to seek-
ing judicial review because HPC Rules 4-6(h)
and 9-11(D)(5) provide for direct appeal to
the third circuit court. ** Furthermore, the
HPC has already rendered its final views for
the purposes of judicial review. See HRS §
205A-29, supra note 8 (indicating that
"[a]ction on the [SMA use] permit shall be fi-
nal unless otherwise mandated by court or-
der"). Even if we were to accept the Petition-
ers' claim that PASH does not contest the ac-
tual grant of Nansay's SMA use permit, but
see supra note 5, we would still hold that the
circuit court properly exercised its appellate
jurisdiction in this case. HPC Rule 4-6(h); see
also In re Hawai'i Gov't Employees' Ass'n, 63
Haw. at 89, 621 P.2d at 364 (upholding appel-
late jurisdiction where the agency's prelimin-
ary ruling ended the proceedings with respect
to a party seeking intervention in a contested
case).

C. Participation, including compliance with
agency rules

Under the third element of our analysis,
PASH must demonstrate that it was involved,
or participated, in the contested case hearing
that culminated in the unfavorable decision.
Puna Geothermal, 77 Hawai'i at 70, 881 P.2d
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at 1216 (citing Bush, 76 Hawai'i at 134, 870
P.2d at 1278; Mahuiki, 65 Haw. at 514-15, 654
P.2d at 879-80). Moreover, "[a]ppellants
seeking judicial review under HRS § 91-14
must ... follow agency rules 'relating to con-
tested case proceedings ... properly promul-
gated under HRS Chapter 91[.]' " Puna Geo-
thermal, 77 Hawai'i at 67-68, 881 P.2d at
1213-14.

During the September 28, 1990 public
hearing held by the HPC, PASH testified
against the grant of a SMA use permit for
Nansay's proposed development. Pursuant to
HPC Rule 4-6(a), PASH also requested imple-
mentation of contested case procedures at
this hearing as well as at the November 8,
1990 hearing. After the HPC denied its re-
quest, PASH sought judicial review under
HRS § 91-14 (as directed by HPC Rule 4-6(h)
and pursuant to a discussion between the
HPC and its deputy corporation counsel). *
Having followed the procedures set forth by
the HPC, PASH's participation in
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[79 Hawai'i 434] the SMA use permit pro-
ceeding amounts to involvement "in a con-
tested case" under HRS § 91-14(a). See Puna
Geothermal, 77 Hawai'i at 70, 881 P.2d at
1216. The mere fact that PASH was not form-
ally granted leave to intervene in a contested
case is not dispositive because it did
everything possible to perfect its right to ap-
peal. See id. at 71, 881 P.2d at 1217 (discuss-
ing Jordan v. Hamada, 62 Haw. 444, 616 P.2d
1368 (1980), and East Diamond Head Ass'n v.
Zoning Board, 52 Haw. 518, 479 P.2d 796
(1971)).

D. Standing as a "person aggrieved"

The remaining element in our jurisdic-
tional analysis requires PASH to "demon-
strate [that its] ... interests were injured[.]"
Puna Geothermal, 77 Hawai'i at 69, 881 P.2d
at 1215. Although the HPC Rules allow formal
intervention through specified procedures,

PASH was denied standing to participate in a
contested case hearing because the agency
found that its asserted interests were "sub-
stantially similar” to those of the general pub-
lic. The HPC's restrictive interpretation of
standing requirements is not entitled to de-
ference. See id. at 67, 70, 881 P.2d at 1213,
1216 (citing Hawaii's Thousand Friends v. An-
derson, 70 Haw. 276, 283, 768 P.2d 1293,
1299 (1989); Akau v. Olohana Corp., 65 Haw.
383, 388-89, 652 P.2d 1130, 1134 (1982)). Cf.
Mahuiki, 65 Haw. at 515, 654 P.2d at 880 (re-
cognizing that "a decision to permit the [pro-
posed] construction ... on undeveloped land
in the [SMA] could only have an adverse ef-
fect on" the appellants’ "essentially aesthetic
and environmental” interests). ** Accordingly,
we review de novo whether PASH has demon-
strated that its interests were injured.

We agree with the ICA's thorough assess-
ment of PASH's standing. See PASH I, at 251-
254, 900 P.2d at 1318-1321. Through unre-
futed testimony, PASH sufficiently demon-
strated that its members, as "native Hawaii-
an[s] who [have] exercised such rights as
were customarily and traditionally exercised
for subsistence, cultural, and religious pur-
poses on undeveloped lands[,] [have] an in-
terest in a proceeding for the approval of [a
SMA permit] for the development of lands
within the ahupua'a which are [sic] clearly
distinguishable from that of the general pub-
lic." Id. at 252, 900 P.2d at 1319. Although we
hold that PASH sufficiently demonstrated
standing to participate in a contested case, at
least for the purposes of the instant appeal,
we observe that "[o]pportunities shall be af-
forded all parties to present evidence and ar-
gument on all issues
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[79 Hawai'i 435] involved" in the contested
case hearing held on remand. HRS § 91-9(c).

For the reasons discussed in subsections
ITI.A. through D., supra, we hold that the cir-
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cuit court had jurisdiction to determine the
issues raised by PASH in this case.

IV. THE OBLIGATION TO PRESERVE AND
PROTECT CULTURAL AND

HISTORIC RESOURCES

Having established the jurisdiction of the
courts in this case, we now turn to the sub-
stantive arguments advanced by Nansay and
the HPC. *

Nansay argues that the HPC has no oblig-
ation under the CZMA or any other law to
consider, much less require, protection of tra-
ditional and customary Hawaiian rights. The
HPC concurs, adding that the ICA's opinion
in PASH I places an undue burden on the
CZMA process. In any event, the HPC con-
tends that it did not disregard protection of
gathering rights because the SMA permit con-
tains a condition requiring establishment of a
program for preserving and maintaining the
anchialline ponds on the development site.
Nansay and the HPC also contend that PASH
failed to establish a prima facie claim of nat-
ive Hawaiian gathering rights--specifically,
Nansay claims that the evidence only shows
shrimp gathering at the ponds as far back as
the late 1920's.

A. Obligations Under the CZMA

Within the scope of their authority, "all
agencies" in Hawai'i must ensure that their
rules comply with the objectives and policies
of the CZMA. HRS §§ 205A-4(b) and -5.
Moreover, the neighbor island county plan-
ning commissions and the Honolulu City
Council are specifically required to give "full
consideration ... to ... cultural ... [and] historic
... values as well as to needs for economic de-
velopment" when implementing the object-
ives, policies, and SMA guidelines set forth in
the CZMA. HRS § 205A-4(a) (emphasis ad-
ded).

In accordance with statutory mandates,
HPC Rule 9-11(C) provides that the relevant

governmental authority may grant a SMA use
permit only upon finding that the proposed
development: (1) "will not have any signific-
ant adverse environmental or ecological ef-
fect"; 7 (2) "is consistent with [CZMA] object-
ives and policies and the [SMA]
guidelines"; *® and (3) "is consistent with the
General Plan, Zoning Code and other applic-
able ordinances." A "significant adverse ef-
fect," for the purposes of deliberations upon
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[70 Hawai'i 436] a SMA permit application, *
includes the expected primary or secondary
consequences of a proposed development, as
well as the short- and long-term effects or cu-
mulative consequences of the proposal.

Accordingly, the HPC may not issue a
SMA use permit unless it finds that the pro-
posed project will not have any significant ad-
verse effects. Cf. Hui Alaloa v. Planning
Comm'n, 68 Haw. 135, 705 P.2d 1042 (1985).
In Hui Alaloa, the Maui Planning Commis-
sion (MPC) failed to make the requisite find-
ing that a proposed development on the is-
land of Moloka'i was consistent with CZMA
historic protection and preservation object-
ives. Notwithstanding the inclusion of permit
conditions requiring the developer to retain a
qualified archaeologist and to substantially
comply with the CZMA and HAPA, we va-
cated the MPC's orders granting SMA per-
mits.

The following factors, inter alia, may con-
stitute significant adverse effects: (a) "an irre-
vocable commitment to loss or destruction of
any natural or cultural resource, including but
not limited to, historic sites and view planes";
(b) effects upon "the economic or social wel-
fare and activities of the community, County
or State"; and (c) actions "contrary to the ob-
jectives and policies of [the CZMA] and the
[SMA] Guidelines[.]" HPC Rule 9-10(H)(1),
(4) & (10) (emphases added). See also HPC
Rule 9-6(A)(2); HRS § 205A-2(b)(2) (one of
the CZMA's objectives and policies is to pro-
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tect and preserve "those natural and man-
made historic and prehistoric resources in the
coastal zone management area that are signi-
ficant in Hawaiian ... history and culture ")
(emphasis added). The interests asserted by
PASH fall within these broad categories;
therefore, they are entitled to protection un-
der the CZMA. *° See HRS § 205A-21 (finding
that "special controls on development are ne-
cessary to avoid permanent losses of valuable
resources and the foreclosure of management
options, and to ensure ... adequate access");
HPC Rule 9-11(C) (authorizing the the HPC to
attach "reasonable terms and conditions" to
SMA permits); cf. Hammond v. North Slope
Borough, 645 P.2d 750, 761-62 (Alaska 1982)
(holding that Alaska's version of the CZMA
requires its agencies to "assure opportunities
for subsistence usage of coastal areas and re-
sources" and to issue development permits
only where consistent with Alaska's environ-
mental and cultural interests).

In order for any conditions placed on a
SMA permit issued by the HPC on remand to
be deemed "reasonable," they must bear an
essential nexus to legitimate State interests
and must be "roughly proportional” to the im-
pact of the proposed development. See infra
section V.B. (discussing the respective re-
quirements from Nollan v. California Coastal
Comm'n, 483 U.S. 825, 836, 107 S.Ct. 3141,
3148, 97 L.Ed.2d 677 (1987), and Dolan v.
City of Tigard, 512 U.S. 374, 114 S.Ct. 23009,
129 L.Ed.2d 304 (1994)). Here, the relevant
State interests are reflected in article XII, sec-
tion 7 of the Hawai'i Constitution (1978) and
HRS § 1-1. See infra section IV.B. In other
words, the HPC may require dedications ap-
propriately tailored to the special
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[70 Hawai'i 437] and quantifiable burdens as-
sociated with granting discretionary benefits
to Nansay, through a SMA permit, which fa-
cilitate development of the company's land.
Conditions that ensure continued access to
the subject property for the legitimate and

reasonable practice of customary and tradi-
tional rights would presumably comply with
constitutional prohibitions against the un-
compensated taking of private property. See
infra section V.B.

B. Obligations Under Article XII, Section 7
of the Hawai'i Constitution and HRS § 1-1

In addition to the requirements of the
CZMA, the HPC is obligated to protect cus-
tomary and traditional rights to the extent
feasible under the Hawai'i Constitution and
relevant statutes. Article XII, section 7 of the
Hawai'i Constitution (1978) provides:

The State reaffirms and shall protect all
rights, customarily and traditionally exercised
for subsistence, cultural and religious pur-
poses and possessed by ahupua'a tenants who
are descendants of native Hawaiians who in-
habited the Hawaiian Islands prior to 1778,
subject to the right of the State to regulate
such rights.

(Emphases  added.)
(Supp.1992) provides:

HRS § 1-1

The common law of England, as ascertained
by English and American decisions, is de-
clared to be the common law of the State of
[Hawai'i] in all cases, except as otherwise ex-
pressly provided by the Constitution or laws
of the United States, or by the laws of the
State, or fixed by Hawaiian judicial precedent,
or established by Hawaiian usage; provided
that no person shall be subject to criminal
proceedings except as provided by the written
laws of the United States or of the State.

(Emphasis added.) >

The aforementioned provisions were dis-
cussed by this court, in the context of an indi-
vidual's asserted gathering rights, in Kalipi v.
Hawaiian Trust Co., 66 Haw. 1, 656 P.2d 745
(1982). Ten years later, in Pele Defense Fund
v. Paty, supra, we recognized
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[70 Hawai'i 438] that ancient Hawaiian gath-
ering rights may have extended beyond the
boundaries of individual ahupua'a in certain
cases. 73 Haw. at 620, 837 P.2d at 1272. Nev-
ertheless, neither Kalipi nor Pele precluded
further inquiry concerning the extent that tra-
ditional practices have endured under the
laws of this State. "In Kalipi, we foresaw that
'[t]he precise nature and scope of the rights
retained by § 1-1 would, of course, depend
upon the particular circumstances of each
case.' " Pele, 73 Haw. at 619, 837 P.2d at 1271
(quoting Kalipi, 66 Haw. at 12, 656 P.2d at

752).

In order to determine whether the HPC
must protect traditional and customary rights
of the nature asserted in this case, we shall
first review our analysis of gathering rights in
Kalipi and Pele. Then we shall clarify the
status of customary rights in general, as a res-
ult of relevant judicial and legislative develop-
ments in Hawaiian history. Finally, we will
provide the HPC with some specific, although
not necessarily exhaustive, guidelines to aid
its future deliberations in the event that
Nansay elects to pursue its challenges to the
legitimacy of PASH's claims.

1. Kalipi v. Hawaiian Trust Co.: judicial recog-
nition of

traditional Hawaiian gathering rights based
upon

residency in a particular ahupua'a

Kalipi involved an individual's attempt to
gain access to private property on the island
of Moloka'i in order to exercise purportedly
traditional Hawaiian gathering rights. The
court prefaced its consideration of Kalipi's
claims with a discussion of the State's obliga-
tion to preserve and enforce traditional
Hawaiian gathering rights under article XII,
section 7 of the Hawai'i Constitution:

We recognize that permitting access to
private property for the purpose of gathering
natural products may indeed conflict with the
exclusivity traditionally associated with fee
simple ownership of land. But any argument
for the extinguishing of traditional rights
based simply upon the possible inconsistency
of purported native rights with our modern
system of land tenure must fail.

66 Haw. at 4, 656 P.2d at 748 (emphasis
added).

The court then began its analysis of
Kalipi's asserted gathering rights by interpret-
ing HRS § 7-1 (1985) ** so as to essentially
"conform these traditional rights born of a
culture which knew little of the rigid exclusiv-
ity associated with the private ownership of
land, with a modern system of land tenure in
which the right to exclude is perceived to be
an integral part of fee simple title." Id. at 7,
656 P.2d at 749 (emphasis added). Accord-
ingly, the court fashioned a rule permitting
"lawful occupants of an [ahupua'a] ... [to]
enter undeveloped lands within the
[ahupua'[79 Hawai'i 439] pua'a]
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to gather those items enumerated in the stat-
ute [HRS § 7-1]." Id. at 7-8, 656 P.2d at 749.

The requirement that these rights be ex-
ercised on undeveloped land is not, of course,
found within the statute. However, if this lim-
itation were not imposed, there would be
nothing to prevent residents from going any-
where within the [ahupua'a], including fully
developed property, to gather the enumerated
items.[ 23 In the context of our current culture
this result would so conflict with understand-
ings of property, and potentially lead to such
disruption, that we could not consider it any-
thing short of absurd and therefore other than
that which was intended by the statute's
framers. Moreover, it would conflict with our
understanding of the traditional Hawaiian
way of life in which cooperation and non-in-
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terference with the well-being of other resid-
ents were integral parts of the culture.

Similarly the requirement that the rights
be utilized to practice native customs repres-
ents, we believe, a reasonable interpretation
of the Act as applied to our current context.
The gathering rights of § 7-1 were necessary
to insure the survival of those who, in 1851,
sought to live in accordance with the ancient
ways. They thus remain, to the extent
provided in the statute, available to those who
wish to continue those ways.

Id. at 8-9, 656 P.2d at 749-50 (citation
omitted) (footnote and emphasis added).

Because Kalipi did not actually reside
within the subject ahupua'a, the court held
that he was not entitled to exercise HRS § 7-1
gathering rights there. Id. at 9, 656 P.2d at
750. Nevertheless, the court specifically re-
fused to decide the ultimate scope of tradi-
tional gathering rights under HRS § 1-1 be-
cause there was "an insufficient basis to find
that such rights would, or should, accrue to
persons who did not actually reside within the
[ahupua'a] in which such rights are claimed.”
Id. at 12, 656 P.2d at 752 (emphasis added).
In other words, Kalipi did not foreclose the
possibility of establishing, in future cases, tra-
ditional Hawaiian gathering and access rights
in one ahupua'a that have been customarily
held by residents of another ahupua'a.

2. Pele Defense Fund v. Paty: judicial recogni-
tion of

traditional access and gathering rights based
upon custom

Pele involved, inter alia, the assertion of
customarily and traditionally exercised sub-
sistence, cultural, and religious practices in
the Wao Kele 'O Puna Natural Area Reserve
on the Big Island. For the purposes of sum-
mary judgment, we held that there was a suf-
ficient basis to find that gathering rights can
be claimed by persons who do not reside in

the particular ahupua'a where they seek to ex-
ercise those rights. Pele, 73 Haw. at 621, 837
P.2d at 1272 (reversing summary judgment
and remanding for trial on this issue). We
specifically held that "native Hawaiian rights
protected by article XII, § 7 may extend bey-
ond the ahupua'a in which a native Hawaiian
resides." Pele, 73 Haw. at 620, 837 P.2d at
1272. In so holding, we explicated the discus-
sion of gathering rights in Kalipi by recogniz-
ing that a claim based on practiced customs
raises different issues than assertions
premised on mere land ownership.

Unlike Kalipi, [Pele Defense Fund] members
assert native Hawaiian rights based on the
traditional access and gathering patterns of
native Hawaiians in the Puna region. Because
Kalipi based his claims entirely on land own-
ership, rather than on the practiced customs
of Hawaiians on [Moloka'i], the issue facing
us is somewhat different from the issue in
Kalipi.

Pele, 73 Haw. at 618-19, 837 P.2d at 1271.

Although we later mentioned "other re-
quirements of Kalipi " with approval-- impli-
citly
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[70 Hawai'i 440] referring to the "un-
developed lands" and "no actual harm" re-
quirements of Kalipi, see 73 Haw. at 621, 837
P.2d at 1272--our holding in Pele was not in-
tended to foreclose argument regarding those
requirements in future, unrelated cases in-
volving assertions of customary and tradition-
al rights under HRS § 1-1. "In Kalipi, we
foresaw that '[t]he precise nature and scope of
the rights retained by § 1-1 would, of course,
depend upon the particular circumstances of
each case.' " Pele, 73 Haw. at 619, 837 P.2d at
1271 (quoting Kalipi, 66 Haw. at 12, 656 P.2d

at 752).

3. The "other requirements of Kalipi"
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In addition to creating the "undeveloped
land" requirement, see Kalipi, 66 Haw. at 7-8,
656 P.2d at 749, the court in Kalipi made the
following observations concerning claims of
traditional gathering rights under HRS § 1-1:

24

We perceive the Hawaiian usage excep-
tion to the adoption of the common law to
represent an attempt on the part of the
framers of the statute to avoid results inap-
propriate to the isles' inhabitants by permit-
ting the continuance of native understandings
and practices which did not unreasonably in-
terfere with the spirit of the common law. The
statutory exception is thus akin to the English
doctrine of custom whereby practices and
privileges unique to particular districts con-
tinued to apply to the residents of those dis-
tricts even though in contravention of the
common law. This is not to say that we find
that all the requisite elements of the doctrine
of custom were necessarily incorporated in §
1-1. Rather we believe that the retention of a
Hawaiian tradition should in each case be de-
termined by balancing the respective interests
and harm once it is established that the ap-
plication of the custom has continued in a
particular area.

In this case, Plaintiff's witnesses testified
at trial that there have continued in certain
[ahupua'a] a range of practices associated
with the ancient way of life which required
the utilization of the undeveloped property of
others and which were not found in § 7-1.[ >
Where these practices have, without harm to
anyone, been continued, we are of the opinion
that the reference to Hawaiian usage in § 1-1
insures their continuance for so long as no ac-
tual harm is done thereby.

Oni v. Meek, [2 Haw. 87, (1858) ], does
not preclude this conclusion, for in that case
the application of the doctrine of custom was
argued and the doctrine itself was not rejec-
ted.... Moreover, the language in Oni respect-
ing the conclusiveness of § 7-1 does not neces-
sarily preclude application of the doctrine.

-10-

Id. at 10-11, 656 P.2d at 751 (citations
omitted) (footnote renumbered and internal
citation
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[79 Hawai'i 441] added) (emphases added). **
In reaching its conclusion regarding the con-
tinued existence of customary rights, the
Kalipi court necessarily rejected the appellee's
contentions that 1) "any customary rights
which might otherwise have been retained by
§ 1-1 have been abrogated by judicial preced-
ent[,]" and 2) "no customary rights other than
those found in ... [HRS § 7-1] survived the
[Mahele ]." # 1d. at 9-10, 656 P.2d at 750. Oni
does not stand for the proposition that cus-
tomary rights, which had not yet been form-
ally established through judicial proceedings,
were extinguished sub silentio by the Mahele
or its associated legal developments. Oni
merely rejected one particular claim based
upon an apparently non-traditional practice
that had not achieved customary status in the
area where the right was asserted.

The Kalipi court implicitly acknowledged
the possibility of recognizing certain custom-
ary rights, under HRS § 1-1, to gather items
that are not specifically delineated in HRS §
7-1. See supra note 25 & accompanying text
(quoting Kalipi, 66 Haw. at 10 & n. 4, 656
P.2d at 751 & n. 4). However, the court did
not fully embrace the opportunity to clarify
Oni with respect to the potential application
of the doctrine of custom. *®* We believe that
the Kalipi court's preoccupation
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[79 Hawai'i 442] with residency requirements
under HRS § 7-1 obfuscated its cursory exam-
ination of Kalipi's alternative claim based on
customarily and traditionally exercised
Hawaiian rights. ** Accordingly, we read the
discussion of customary rights in Oni and
Kalipi as merely informing us that the balance
of interests and harms clearly favors a right of
exclusion for private property owners as
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against persons pursuing non-traditional
practices or exercising otherwise valid cus-
tomary rights in an unreasonable manner.

On the other hand, the reasonable exer-
cise of ancient Hawaiian usage is entitled to
protection under article XII, section 7. See
Pele, 73 Haw. at 618-21, 837 P.2d at 1269-72
(holding that rights primarily associated with
residence in a particular ahupua'a under HRS
§ 7-1 might have extended beyond those
bounds through ancient Hawaiian custom
preserved in HRS § 1-1); id. at 620, 837 P.2d
at 1272 (holding that article XII, section 7 re-
affirmed "all such rights"). Traditional and
customary rights are properly examined
against the law of property as it has developed
in this state. Thus, the regulatory power
provided in article XII, section 7 does not jus-
tify summary extinguishment of such rights
by the State merely because they are deemed
inconsistent with generally understood ele-
ments of the western doctrine of "property."

4. The development of private property rights
in Hawai'i

Some of the generally understood west-
ern concepts of property rights were dis-
cussed in Reppun v. Board of Water Supply,
65 Haw. 531, 656 P.2d 57 (1982).

The western doctrine of "property” has tradi-
tionally implied certain rights. Among these
are the right to the use of the property, the
right to exclude others[,] and the right to
transfer the property with the consent of the
"owner". In conformance with creation of
private interests in land, each of these rights
were embodied in the delineation of post-
[Mahele] judicial water rights. Ostensibly,
this judge-made system of rights was an out-
growth of Hawaiian custom in dealing with
water. However, the creation of private and
exclusive interests in water, within a context
of western concepts of property, compelled
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[79 Hawai'i 443] the drawing of fixed lines of
authority and interests which were not con-
sonant with Hawaiian custom.

Id. at 547, 656 P.2d at 68. Although the
court in Reppun focused on interests in wa-
ter, its discussion of the development of
Hawaiian property rights is enlightening.

In 1840 the first constitution of the King-
dom of [Hawai'i] proclaimed that although all
property belonged to the crown "it was not his
private property. It belonged to the Chiefs
and the people in common, of whom [the
King] was the head, and had the management
of the landed property." [Hawai'i] Const. of
1840 in Fundamental Laws of Hawaii 3
(1904). Thus, prior to the [Mahele], all land
remained in the public domain. However,
other laws passed during the same period lay
the foundation for the eventual imposition of
private property rights in land by limiting the
King's and landlords' heretofore unregulated
authority to disseize one to whom land had
been granted and insuring certain rights of
the common people and lesser lords.

Id. at 542, 656 P.2d at 65.

The 1839 Declaration of Rights, which
was incorporated into the 1840 Constitution,
provided that "nothing whatever shall be
taken from any individual except by express
provision of the laws." Thurston, Fundament-
al Law of Hawaii 1 (emphasis added) [here-
after Fundamental Law ]. See also Kekiekie v.
Dennis, 1 Haw. 42, 43 (1851) (recognizing
that the rights of each hoa'aina, or ahupua'a
tenant, were secured by the 1840 constitu-
tion). Several laws enacted in 1839 and 1840,
and later compiled in the Laws of 1842, per-
mitted the extinguishment of tenant rights in
limited circumstances. See, e.g., Act of Nov. 9,
1840, ch. III, § 7, reprinted in Fundamental
Law at 20 (excepting from restoration to pre-
vious holders those residuum lands that were
separated from their affiliated lands for reas-
ons of public interest); Fundamental Law at
43 (providing compensation for incursions
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related to road-building); id. at 133-35 (per-
mitting dispossession of tenants because of
idleness, where such idleness is proven at tri-
al).

The 1840 constitution reflected an at-
tempt to deal with chiefs and foreigners who
sought to vest land rights without the re-
quired consent of the King. See Kuykendall,
The Hawaiian Kingdom 1778-1854 (1938)
[hereafter Kuykendall]. 3° Gun-boats fre-
quently came to Hawai'i to enforce the claims
of foreigners. Levy, "Native Hawaiian Land
Rights," 63 Cal.L.Rev. 848, 852 (1975) [here-
after Levy]; Kuykendall at 153. For example,
British Consul Richard Charlton claimed a
valuable piece of land based upon a 299-year
lease supposedly obtained from a Hawaiian
named Kalanimoku in 1826. Kuykendall at
208. Kalanimoku was a husband of the dow-
ager Queen Ka'ahumanu and also served as a
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[70 Hawai'i 444] guardian of the young King
Kamehameha III. The lease purportedly
covered land occupied by Charlton as well as
an adjoining piece, which had been occupied
since 1826 by the retainers of Queen Ka'ahu-
manu. Id. at 208-09. Kamehameha III rejec-
ted this claim in 1840 for various reasons, in-
cluding absence of legitimate authority to
make the grant. Id. at 209. Conflicts exacer-
bated by further adverse decisions of the King
and the Hawaiian courts, see id. at 208-12,
eventually led to the provisional cession of
Hawai'i on February 25, 1843, under threat of
violence, to Lord George Paulet, commander
of the British warship Carysfort. 3' Id. at 216;
Levy at 852. Although Hawaiian independ-
ence was reaffirmed on July 31, 1843, these
events would have a profound impact on fu-
ture socio-political developments in the is-
lands.

The minutes of a Privy Council meeting
on October 9, 1845 reveal the continuing be-
lief that "nothing but difficulties, even though
we should be without fault, would result from

-12-

the system of Reports of Foreign Consuls, be-
ing supported, and their complaints redressed
without inquiry, by the Naval Forces of their
nations." 1 Privy Council Records at 89, 91.
Later, during the kingdom's ongoing efforts to
resolve Charlton's land claim, additional
claims surfaced. The minutes of another Privy
Council meeting indicate:

The King remarked, ... give up this new claim,
and then the General will claim the whole
harbour. They all agreed that in some way or
other, not disrespectful to the British Govern-
ment, an end must be put to these preten-
sions coming upon them unexpectedly, con-
trary to all the law and usage among them.

Id. at 147 (emphasis added).

Consequently, the development of private
property rights was deemed "indispensable"
to the "political existence" of the kingdom. L.
1845-46, at 5. Furthermore, the "increase of
foreign commerce and the enhanced value of
property ... required something more of the
Hawaiian courts than mere investigation of
facts." Id. ("The events of the late Provisional
Cession to Great Britain conclusively prove
that some more minute and extensive ju-
dicature was long since requisite."). See also 2
Privy Council Records 231 (1846-47) (discuss-
ing a "compromise for the sake of peace" in
another dispute with foreigners). At the time,
native Hawaiian subjects frequently peti-
tioned Kamehameha III regarding the dra-
matic changes taking place in the kingdom.
See, e.g., petition signed by 301 residents of
Lana'i, dated April 1845, Hawai'i State
Archives (HSA), Interior Dept., Miscellaneous
File (asking the King not to appoint foreign
Ministers, and not to sell any more land to
foreigners, because "[w]e are afraid that the
wise will step on the ignorant"); The Friend,
vol. III, no. XV, August 1, 1845, at 118-19 (re-
printing a similar petition, signed by over
1600 people). 32

The next major step in the evolution of
private property rights was the formation
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[79 Hawai'i 445] in 1845 of the Board of Land
Commissioners to quiet land titles. See Law
Creating the Board to Quiet Land Titles, in
Fundamental Laws of Hawaii 137 (1904). It
was the Land Commission's responsibility to
ascertain or reject claims of interests in land
brought before it. Decisions of the Board were
to be made in accordance with the civil law
and native customs of the Kingdom.[ 3% The
Board itself was not empowered to grant fee
simple title to land. Rather, its duty was to
define each applicant's identifiable interests
in land and issue an award describing those
interests. Actual title to land could be gained
only by a payment of commutation to the
Kingdom and issuance of a royal patent. See,
Chinen, The Great Mahele: Hawaii's Land Di-
vision of 1848 (1958).

To carry out its duties, the Land Commis-
sion adopted principles that were to be fol-
lowed in quieting title to land. The principles
were subsequently also adopted by the legis-
lative council of the Kingdom and were made
binding rules by which all claims to land
would be tested. Laws of 1847, at 81, RLH
1925, Vol. IT at 2124. In its statement of prin-
ciples the Land Commission related the ne-
cessity of its establishment to the unenforce-
ability of the laws passed at the time of the
Constitution of 1840 noting that:

Neither the laws of 1839 nor of 1840 were
found adequate to protect the inferior lords
and tenants, for although the violators of law,
of every rank, were liable to its penalty, yet it
was so contrary to ancient usage, to execute
the law on the powerful for the protection of
the weak, that the latter often suffered, and it
was found necessary to adopt a new system
for ascertaining rights, and new measures for
protecting those rights when ascertained, and
to accomplish this object the Land Commis-
sion was formed.

The Land Commission therefore viewed
its responsibilities as including the actualiza-

13-

tion of the laws of 1839 and 1840, among
them, of course, the law[s] governing ...
[residuum lands and dispossession of tenants,
see selected provisions from the compiled
Laws of 1842, supra this section].

Thus, when in the next paragraph the
Board reserves from allocation to private per-
sons "the sovereign prerogatives" of the King,
including the power:

To encourage and even to enforce the
usufruct of lands for the common good[,]

it is clear that in accordance with pre-existing
civil law and native usage, the Commission
intended to reserve to the sovereign the right
to regulate ... [undeveloped land] in accord
with the needs of the people of the Kingdom.

Reppun, 65 Haw. at 543-44, 656 P.2d at
66 (footnote added) (bracketed material in-
serted in place of references to interests in
water). See also McBryde, 54 Haw. at 184-86,
504 P.2d at 1337-38 (indicating that the Ma-
hele proclaimed Kamehameha's intention to
"share" the lands with his people, and that
confirmation of title was subject to inalien-
able sovereign prerogatives). Thus, the Land
Commission's principles included appropriate
provisions intended to preclude the konohiki
from "dispos[ing] of the grass land as to
leave ... his hoaainas [sic] destitute" and to
preclude the government from selling "unoc-
cupied" or "vacant" land so "as to leave the
[hoa'aina] destitute." L.1847, at 70-72 (citing
§§ 2 and 6 of Act of November 7, 1846). 3¢

After the Mahele, the Privy Council con-
sidered the rights of tenants under the new
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[70 Hawai'i 446] system of private land own-
ership and proposed a resolution providing
that:

the rights of the makaainanas [sic] to fire-
wood, timber for house, grass for thatching, ki
leaf, water for household purposes in said
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land, and the privilege of making salt and tak-
ing certain fish from the seas adjoining said
lands shall be and is hereby sacredly reserved
and confirmed to them for their private use
[should they need them] but not for sale ...
provided, that before going for firewood, tim-
ber for houses and grass for thatching, said
makaainanas [sic] shall give notice to the
Lord or his luna resident therein.

3B Privy Council Records 681, 687
(1850). * The King responded, however, by
expressing his concern that "a little bit of land
even with allodial title, if they were cut off
from all other privileges, would be of very
little value[.]" Id. at 713. Accordingly, the final
resolution was passed with the comment that
"the proposition of the King, which he inser-
ted as the seventh clause of the law, a rule for
the claims of the common people to go to the
mountains, and the seas attached to their own
particular land exclusively, is agreed to[.]" Id.
at 763; see L. 1850, § 7, at 203-04. Provisions
of the law requiring the landlord's consent
were repealed the following year because
"many difficulties and complaints have arisen
from the bad feeling existing on account of
the Konohiki's [sic] forbidding the tenants on
the lands enjoying the benefits that have been
by law given them." L. 1851, at 98.

Given the preservation of Hawaiian usage
in conjunction with the transition to a new
system of land tenure, see, e.g., supra note 21
(outlining the continued reliance on custom
and usage throughout the kingdom's legal
history, which was adopted as the law of the
territory upon annexation of these islands to
the United States); supra note 33 (quoting L.
1845-46, at 109), 3° it is doubtful that
"accept[ance]" of traditional and customary
rights was required or that recognition of
such rights would have "fundamentally
violat[ed] the new system." Kalipi, 66 Haw. at
11 n. 5, 656 P.2d at 751 n. 5. ¥ See supra sec-
tion IV.B.3 (indicating that Kalipi implicitly
rejected the argument that customary rights
were extinguished by the specification
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[70 Hawai'i 447] of tenant rights in the 1846,
1850, and 1851 legislative enactments).

Our examination of the relevant legal de-
velopments in Hawaiian history leads us to
the conclusion that the western concept of ex-
clusivity is not universally applicable in
Hawai'i. Cf. Stevens v. City of Cannon Beach,
317 Or. 131, 143, 854 P.2d 449, 456 (1993),
cert. denied, 510 U.S. 1207, 114 S.Ct. 1332, 127
L.Ed.2d 679 (1994) (holding that "[w]hen
plaintiffs took title to their land, they were on
[constructive] notice that exclusive use ... was
not part of the bundle of rights' that they ac-
quired"). In other words, the issuance of a
Hawaiian land patent confirmed a limited
property interest as compared with typical
land patents governed by western concepts of
property. Cf. United States v. Winans, 198
U.S. 371, 384, 25 S.Ct. 662, 665, 49 L.Ed.
1089 (1905) (observing that the United States
Congress was competent "to secure to the In-
dians such a remnant of the great rights they
possessed").

Although this premise clearly conflicts
with common "understandings of property”
and could theoretically lead to disruption, see
Kalipi, 66 Haw. at 8-9, 656 P.2d at 750, the
non-confrontational aspects of traditional
Hawaiian culture should minimize potential
disturbances. See, e.g., supra note 23 and in-
fra note 43. In any event, we reiterate that the
State retains the ability to reconcile compet-
ing interests under article XII, section 7. We
stress that unreasonable or non-traditional
uses are not permitted under today's ruling.
See, e.g., Winans, 198 U.S. at 379, 25 S.Ct. at
663, 49 L.Ed. 1089 (noting that the trial court
found "that it would 'not be justified in issu-
ing process to compel the defendants to per-
mit the Indians to make a camping ground of
their property while engaged in fishing ' ")
(emphasis added). 3

There should be little difficulty accom-
modating the customary and traditional
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Hawaiian rights asserted in the instant case
with Nansay's avowed purposes. A com-
munity development proposing to integrate
cultural education and recreation with tour-
ism and community living represents a prom-
ising opportunity to demonstrate the contin-
ued viability of Hawaiian land tenure ideals in
the modern world.

5. Customary Rights under Hawai'i law

The Kalipi court properly recognized that
"all the requisite elements of the doctrine of
custom were [not] necessarily incorporated in
§ 1-1." 66 Haw. at 10, 656 P.2d at
751.83101883 Accordingly, HRS § 1-1 repres-
ents the codification of the doctrine of custom
as it applies in our State. One of the most dra-
matic differences in the application of custom
in Hawai'i is that passage of HRS § 1-1's pre-
decessor fixed November 25, 1892 as the date
Hawaiian usage must have been established
in practice. Compare State v. Zimring [Zim-
ring II ], 58 Haw. 106, 115 n. 11, 566 P.2d 725,
732 n. 11 (1977) (citing State v. Zimring [Zim-
ring I ], 52 Haw. 472, 479 P.2d 202 (1970)),
with Oni, 2 Haw. at 9o (implying that the
"time immemorial" standard "is entitled to
great weight" but declining to express a con-
clusive opinion).

Other differences in the doctrine's applic-
ability are readily discernible. For example,
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[790 Hawai'i 448] under English common law,
"a custom for every inhabitant of an ancient
messuage [meaning "[d]welling-house with
the adjacent buildings and curtilage[,]" see
Black's Legal Dictionary 990 (6th ed.1990) ]
within a parish to take a profit a prendre in
the land of an individual is bad." Blackstone's
Commentaries, at 78 n. 18. Strict application
of the English common law, therefore, would
apparently have precluded the exercise of tra-
ditional Hawaiian gathering rights. As such,
this element of the doctrine of custom could
not apply in Hawai'i. See supra note 21 (dis-
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cussing the prominent status of custom
throughout Hawaiian legal history).

In light of the confusion surrounding the
nature and scope of customary Hawaiian
rights under HRS § 1-1, the following subsec-
tions of this opinion discuss applicable re-
quirements for establishing such rights in the
instant case.

Nansay argues that the recognition of
rights exercised by persons who do not actu-
ally reside in the subject ahupua'a "represents
such a departure from existing law ... [that
Pele ] should be overruled or strictly limited
to its specific facts." Nansay's Third Supp.
Brief, at 2-3 n. 1. Nansay contends further
that Pele is inconsistent with the fundamental
nature of Hawaiian land tenure, which al-
legedly recognizes only three classes: govern-
ment, landlord, and tenant. Id. at 3-4; see
Principles adopted by Land Commission
(1847), reprinted in 2 Revised Laws of
Hawai'i (RLH), at 2124-37 (1925).

We decline Nansay's invitation to over-
rule Pele; on the contrary, we reaffirm it and
expressly deem the rules of law posited
therein to be applicable here. In Pele, we held
that article XII, section 7, which, inter alia,
obligates the State to protect customary and
traditional rights normally associated with
tenancy in an ahupua'a, may also apply to the
exercise of rights beyond the physical bound-
aries of that particular ahupua'a. Pele, 73
Haw. at 620, 837 P.2d at 1272; see also
Palama v. Sheehan, 50 Haw. 298, 300-01,
440 P.2d 95, 97 (1968) (noting that Hawaii-
ans did not necessarily reside in the same
place that they exercised traditional rights).
Although it is not clear that customary rights
should be limited by the term "tenant," see
supra note 27, we are nonetheless aware that
the "tenant" class includes at least one sub-
class. See 2 RLH (1925), at 2124, 2126 (men-
tioning a "lowest class of tenants," "lower or-
ders" and "sub-tenants," apparently from the
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Hawaiian terms "lopa ma lalo," "hoa'aina ma
lalo," and "lopa"). Therefore, we hold that
common law rights ordinarily associated with
tenancy do not limit customary rights existing
under the laws of this state.

b.

In the context of an argument challen-
ging the Pele Defense Fund's (PDF) standing
to bring its claim, as raised on appeal in Pele,
we made passing reference to the circuit
court's finding that PDF's membership in-
cluded persons of "fifty percent or more
Hawaiian blood[.]" 73 Haw. at 615 n. 28, 837
P.2d at 1269 n. 28; see also 73 Haw. at 620 n.
34, 837 P.2d at 1272 n. 34 (citing affidavits of
persons with at least one-half native Hawaii-
an blood). Because the lower court's relevant
factual determination was not challenged on
appeal, we did not disturb this finding in Pele.

Nevertheless, these references in Pele
were not intended to imply our endorsement
of a fifty percent blood quantum requirement
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[79 Hawai'i 449] for claims based upon tradi-
tional or customary Hawaiian rights. The
definition of the term "native Hawaiian" in
the Hawaiian Homes Commission Act
(HHCA) “° is not expressly applicable to other
Hawaiian rights or entitlements. Further-
more, the word "native" does not appear in
HRS § 1-1. Because a specific proposal to
define the terms "Hawaiian" and "native
Hawaiian" in the 19778 Constitutional Conven-
tion was not validly ratified, the relevant sec-
tion was deleted from the 1985 version of the
HRS. See Kahalekai v. Doi, 60 Haw. 324, 342,
590 P.2d 543, 555 (1979). Consequently,
those persons who are "descendants of native
Hawaiians who inhabited the islands prior to
1778," and who assert otherwise valid cus-
tomary and traditional Hawaiian rights under
HRS § 1-1, are entitled to protection regard-
less of their blood quantum. Haw. Const., art
XII, § 7 (emphasis added). # Customary and
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traditional rights in these islands flow from
native Hawaiians' pre-existing sovereignty.
The rights of their descendants do not derive
from their race per se, and were not abolished
by their inclusion within the territorial
bounds of the United States. See Organic Act,
§ 83; Act of April 30, 1900, c. 339, 31 Stat.
141, 157, reprinted in 1 HRS 36, 74 (1985) (as
amended).

The court in Kalipi suggested that the
"Hawaiian usage exception in § 1-1 may be
used as a vehicle for the continued existence
of those customary rights which continued to
be practiced[.]" 66 Haw. at 11-12, 656 P.2d at
751-52. See also id. at 10, 656 P.2d at 751 (in-
dicating the court's belief that "retention of a
Hawaiian tradition should in each case be de-
termined by balancing the respective interests
and harm once it is established that the ap-
plication of the custom has continued in a
particular area ") (emphasis added); Pele, 73
Haw. at 619, 837 P.2d at 1271 (reading Kalipi
as upholding the right "to practice continu-
ously exercised rights ... so long as no actual
harm [is] done by the practice") (emphasis
added). The court in Zimring II noted further
that although "usage must be based on actual
practice”" and not on assumptions or conjec-
ture, the establishment of traditional usage
"would be of little weight" because the prac-
tice "would not have carried over into a
private property regime within the framework
of a private enterprise economic system." 58
Haw. at 116-18, 566 P.2d at 732-33. On the
other hand, the Kalipi court also indicated
that the traditional practices enumerated un-
der HRS § 7-1 remain "available to those who
wish to continue those ways." Id. at 9, 656
P.2d at 750 (emphasis added).

Contrary to the dictum in Zimring II,
supra, the ancient usage of lands practiced by
Hawaiians did, in fact, carry over into the new
system of property rights established through
the Land Commission. Compare Zimring II,
58 Haw. at 116-18, 566 P.2d at 732-33, with
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Kukiiahu v. Gill, 1 Haw. 54 (1851), and
Kekiekie, 1 Haw. at 43 (recognizing that
ahupua'a tenant's rights were secured by the
constitution and could not have been con-
veyed away "even if the King had not made
[the kuleana] reservation[s,]" see supra note
24). See also supra
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[70 Hawai'i 450] notes 21, 33, and 36 (citing
statutory authority and case law that supports
this conclusion). Furthermore, the reserva-
tion of sovereign prerogatives, see supra sec-
tion IV.B.4 (citing Reppun, 65 Haw. at 543-
44, 656 P.2d at 66; McBryde, 54 Haw. at 184-
86, 504 P.2d at 1337-38), in conjunction with
limitations on the Land Commission's author-
ity, see supra section IV.B.4 (citing L. 1847, at
70-72), ¥ confirms that fee simple title in
Hawai'i is specifically limited by the sovereign
authority to regulate its use. In other words,
the right of each ahupua'a tenant to exercise
traditional and customary practices remains
intact, notwithstanding arguable abandon-
ment of a particular site, although this right is
potentially subject to regulation in the public
interest. See supra note 26 (citing Black-
stone's Commentaries for the proposition that
continuous exercise is not absolutely required
to maintain the validity of a custom).

d.

We have stated previously that rights of
access and collection will not necessarily pre-
vent landowners from developing their lands.
Pele, 73 Haw. at 621 n. 36, 837 P.2d at 1272 n.
36 (reiterating "the early holding that article
XI1I, [section] 7 does not require the preserva-
tion of ... [undeveloped] lands in their natural
state" and that "Kalipi rights only guarantee
access to undeveloped lands"); see also Kalipi,
66 Haw. at 8 n. 2, 656 P.2d at 749 n. 2. Our
analysis in the instant case is consistent with
these cases. ¥

The Kalipi court justified the imposition
of a non-statutory "undeveloped land" re-
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quirement by suggesting that the exercise of
traditional gathering rights on fully developed
property "would conflict with our under-
standing of the traditional Hawaiian way of
life in which cooperation and non-interfer-
ence with the well-being of other residents
were integral parts of the culture." 66 Haw. at
9, 656 P.2d at 750 (emphasis added). The
court also stated that, without the un-
developed land limitation, "there would be
nothing to prevent residents from going any-
where within the ahupua'a, including fully de-
veloped property, to gather the enumerated
items." Id. at 8, 656 P.2d at 750 (emphasis
added); but see supra note 23. However, the
court did not expressly hold that the exercise
of customary gathering practices would be ab-
surd or unjust when performed on land that is
less than fully developed.

For the purposes of this opinion, we
choose not to scrutinize the various grada-
tions in property use that fall between the
terms "undeveloped" and "fully developed.”
Nevertheless, we refuse the temptation to
place undue emphasis on non-Hawaiian prin-
ciples of land ownership in the context of
evaluating deliberations on development per-
mit applications. Such an approach would re-
flect an unjustifiable lack of respect for gath-
ering activities as an acceptable cultural usage
in pre-modern Hawai'i, see HRS § 5-7.5
(Supp.1992), 4+ which can also be successfully
incorporated in the context of our current cul-
ture. Contrary to the suggestion in Kalipi that
there would be nothing to prevent the unreas-
onable exercise of these rights, article XII,
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[70 Hawai'i 451] section 7 accords an ample
legal basis for regulatory efforts by the State.
See also supra note 23 (citing evidence sug-
gesting that ancient Hawaiian usage was self-
regulating). In other words, the State is au-
thorized to impose appropriate regulations to
govern the exercise of native Hawaiian rights
in conjunction with permits issued for the de-
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velopment of land previously undeveloped or
not yet fully developed.

Depending on the circumstances of each
case, once land has reached the point of "full
development" it may be inconsistent to allow
or enforce the practice of traditional Hawaii-
an gathering rights on such property. How-
ever, legitimate customary and traditional
practices must be protected to the extent feas-
ible in accordance with article XII, section 7.
See supra note 43. Although access is only
guaranteed in connection with undeveloped
lands, and article XII, section 7 does not re-
quire the preservation of such lands, the State
does not have the unfettered discretion to
regulate the rights of ahupua'a tenants out of
existence.

Thus, to the extent feasible, we hold that
the HPC must protect the reasonable exercise
of customary or traditional rights that are es-
tablished by PASH on remand.

V. NONE OF NANSAY'S PROPERTY IN-
TERESTS HAVE BEEN TAKEN

It is a fundamental rule under the United
States and Hawai'i Constitutions that the un-
compensated taking of private property is
prohibited. The recognition and protection of
Hawaiian rights give rise to potential takings
claims under two theories: judicial taking and
regulatory taking.

A. Judicial Taking

Under the judicial taking theory, when a
judicial decision alters property rights, the de-
cision may amount to an unconstitutional
taking of property. See Chicago, Burlington &
Quincy R.R. Co. v. Chicago, 166 U.S. 226, 235,
17 S.Ct. 581, 584, 41 L.Ed. 979 (1897); see also
Hughes v. Washington, 389 U.S. 290, 296-98,
88 S.Ct. 438, 442-443, 19 L.Ed.2d 530 (1967)
(Stewart, J., concurring) (suggesting that a
state supreme court's decision--that the state
owned accreted land built up by the ocean--
amounted to a sudden, unpredictable, and
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unforeseeable change in state property law,
which amounted to an unconstitutional judi-
cial taking). However, the judicial taking the-
ory is "by no means a settled issue of law."
Corporation of Presiding Bishop v. Hodel,
aff'd, 830 F.2d 374, 381 (D.C.Cir.1987) (de-
clining to decide the question whether a judi-
cial taking occurred), affirming 637 F.Supp.
1398 (D.D.C.1986); see also Hodel, 637
F.Supp. at 1407 (rejecting a takings claim
based on a decision by the High Court of
American Samoa). Assuming, without decid-
ing, that the theory is viable, a judicial de-
cision would only constitute an unconstitu-
tional taking of private property if it
"involve[d] retroactive alteration of state law
such as would constitute an unconstitutional
taking of private property." Bonelli Cattle Co.
v. Arizona, 414 U.S. 313, 337 n. 2, 94 S.Ct.
517, 531, 38 L.Ed.2d 526 (1973) (Stewart, J.,
dissenting).

In the instant case, Nansay argues that
the recognition of traditional Hawaiian rights
beyond those established in Kalipi and Pele
would fundamentally alter its property rights.
However, Nansay's argument places undue
reliance on western understandings of prop-
erty law that are not universally applicable in
Hawai'i. Moreover, Hawaiian custom and us-
age have always been a part of the laws of this
State. Therefore, our recognition of custom-
ary and traditional Hawaiian rights, as dis-
cussed in section IV.B., supra, does not con-
stitute a judicial taking.

B. Regulatory Taking

A regulatory taking occurs when the gov-
ernment's application of the law to a
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[70 Hawai'i 452] particular landowner denies
all economically beneficial use of his or her
property without providing compensation.
Lucas v. South Carolina Coastal Council, 505
U.S. 1003, ---—-, 112 S.Ct. 2886, 2895, 120
L.Ed.2d 798 (1992). However, not every limit-
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ation on the use of private property will con-
stitute a "taking." For instance, the govern-
ment "assuredly [can] ... assert a permanent
easement that [reflects] a pre-existing limita-
tion upon the landowner's title." Lucas, 505
U.S. at ----, 112 S.Ct. at 2900. Furthermore,
conditions may be placed on development
without effecting a "taking" so long as the
conditions bear an "essential nexus" to legit-
imate state interests and are "roughly propor-
tional" to the impact of the proposed develop-
ment. Dolan v. City of Tigard, 512 U.S. 374,
————————— , 114 S.Ct. 2309, 2317-19, 129
L.Ed.2d 304 (1994).

In the instant case, the HPC must con-
sider PASH's alleged customary rights on re-
mand. As we have held in section IV.B.5.d. of
this opinion, if such rights are established, the
HPC will be obligated to protect them to the
extent possible. This may involve the place-
ment of conditions on Nansay's permit to de-
velop its land. No determination as to the ex-
tent of any applicable limitations on Nansay's
ability to develop its land may be made until
the HPC holds a contested case hearing in ac-
cordance with this opinion. For that reason,
we agree with Nansay that any claim alleging
a regulatory taking would be premature at
this time. See, e.g., Williamson County Re-
gional Planning Comm'n v. Hamilton Bank,
473 U.S. 172, 185-86, 105 S.Ct. 3108, 3116, 87
L.Ed.2d 126 (1984); cf. Robinson v. Ariyoshi,
441 F.Supp. 559, 585-86 (D.Haw.1977), aff'd,
753 F.2d 1468, 1474 (9th Cir.1985), vacated,
477 U.S. 902, 106 S.Ct. 3269, 91 L.Ed.2d 560
(1986), dismissed, 887 F.2d =215 (9th
Cir.1989). 4°

VI. CONCLUSION

This court has jurisdiction over the in-
stant appeal under HRS § 91-14. Having ef-
fectively curtailed PASH from developing a
complete record, Nansay and the HPC cannot
complain about a procedural remand. The
CZMA requires the HPC to give the cultural
interests asserted by PASH "full considera-
tion." In addition, both the CZMA and article

-19-

XII, section 7 of the Hawai'i Constitution
(read in conjunction with HRS § 1-1), obligate
the HPC to "preserve and protect” native
Hawaiian rights to the extent feasible when
issuing a SMA permit. Finally, this decision
does not effect a judicial taking of Nansay's
private property because it is grounded in
preexisting principles of State property law.

Accordingly, we affirm the ICA's decision
and remand to the HPC for further proceed-
ings consistent with the foregoing analysis.

1 An "ahupua'a" is a land division usually ex-
tending from the mountains to the sea along
rational lines, such as ridges or other natural
characteristics. In re Boundaries of Pule-
hunui, 4 Haw. 239, 241 (1879) (acknow-
ledging that these "rational" lines may also be
based upon tradition, culture, or other
factors).

2 HPC Rule 9-11(B) provides that a "hearing
shall be conducted within a period of ninety
calendar days from the receipt of a properly
filed petition [for a SMA permit] ... [and] all
interested parties shall be afforded an oppor-
tunity to be heard." Id.

3 A written petition is not required until
twenty days after the HPC determines that
contested case procedures are required and
publishes notice in a newspaper of general
circulation in the county. HPC Rule 4-6(b)(2).

In addition to PASH and Pilago, the HPC also
received several requests concerning an al-
leged prescriptive easement over a jeep trail
fronting the development area. The HPC
postponed its hearing on Nansay's application
for a scheduled sixty days so that these other
groups and individuals could resolve the jeep
trail issue through mediation or a declaratory
action. Prior to reconvening the hearing, the
other parties settled their claims with Nansay.
Only PASH and Pilago, both of whom appar-
ently did not pursue declaratory actions, had
not settled their concerns with Nansay when
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the HPC resumed its deliberations on
Nansay's permit application.

4 HPC Rule 4-2(6)(B) provides in relevant
part:

"Party"” ... includes the following, upon the fil-
ing of timely requests[,] ... [alny person who
has some property interest in the land, who
lawfully resides on the land, or who can
demonstrate that that person will be so dir-
ectly and immediately affected by the [HPC's]
decision that that person's interest in the pro-
ceeding is clearly distinguishable from that of
the general public; provided that such agency
or person must be specifically named or ad-
mitted as a party before being allowed to par-
ticipate in a contested case hearing.

5 PASH and Pilago did not brief or argue jur-
isdiction under HRS § 205A-6, which permits
a civil action alleging failure to comply with
the Coastal Zone Management Act, because
they believed "that it would have been incon-
sistent to have attacked the permit itself while
still claiming error in the [HPC's] denial of a
contested case hearing." Public Access
Shoreline Hawaii v. Hawaii County Planning
Comm'n [PASH I ], 79 Hawai'i 246, 249 n. 1,
900 P.2d 1313, 1316 n. 1 (App.1993). See Pun-
ohu v. Sunn, 66 Haw. 485, 487, 666 P.2d
1133, 1135 (1983) (holding that a declaratory
judgment action would not lie where a specif-
ic remedy was available under HRS § 91-14).
However, assuming that the primary jurisdic-
tion doctrine does not apply because the
HPC's decision-making process has con-
cluded and there is no administrative appeal
process to pursue, see The Aged Hawaiians v.
Hawaiian Homes Comm'n, 78 Hawai'i 192,
202, 891 P.2d 279, 289 (1995), the circuit
courts would appear to have original jurisdic-
tion under HRS § 205A-6 to hear either a pro-
cedural or substantive challenge to the
agency's action. Cf. Kona Old Hawaiian Trails
v. Lyman, 69 Haw. 81, 92-94, 734 P.2d 161,
168-69 (1987). This would be the case not-
withstanding a particular claimant's designa-
tion of the claim as an "appeal" rather than an
original action. In re Eric G., 65 Haw. 219,
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224, 649 P.2d 1140, 1144 (1982). In the in-
stant case, we need not further discuss PASH
and Pilago's claims under HRS § 205A-6 be-
cause we decide the issue of jurisdiction un-
der HRS

Page 1273
8§ 91-14. See infra section III.

6 At the hearing before the HPC, Nansay did
not directly dispute the assertion that un-
named members of PASH possess traditional
native Hawaiian gathering rights at Ko-
hanaiki, including food gathering and fishing
for 'opae, or shrimp, which are harvested
from the anchialline ponds located on
Nansay's proposed development site. See,
e.g., HRS § 174C-101 (Supp.1992) (indicating
that "traditional and customary rights shall
include, but not be limited to ... the gathering
of [hihiwai], ['opae], ['0'opul, limu, thatch, ti
leaf, aho cord, and medicinal plants for sub-
sistence, cultural and religious purposes"). Pi-
lago's similarly undisputed concern and in-
terest was that the area of the planned devel-
opment would destroy important cultural
sites, possibly including the burial site of King
Kamehameha I.

7 HRS § 91-14(a) (Comp.1993) provides:

Any person aggrieved by a final decision and
order in a contested case or by a preliminary
ruling of the nature that deferral of review
pending entry of a subsequent final decision
would deprive appellant of adequate relief is
entitled to judicial review thereof under this
chapter; but nothing in this section shall be
deemed to prevent resort to other means of
review, redress, relief, or trial de novo, includ-
ing the right of trial by jury, provided by law.
Notwithstanding any other provision of this
chapter to the contrary, for the purposes of
this section, the term "person aggrieved" shall
include an agency that is party to a contested
case proceeding before that agency or another
agency.
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Although the last sentence of this provision
did not become effective until May 20, 1993,
see County of Hawai'i v. Civil Service
Comm'n, 77 Hawai'i 396, 401, 885 P.2d 1137,
1142 (App.1994), that fact does not prevent
the HPC from appealing an adverse decision
by the circuit court to the ICA or to this court.
See Fasi v. Hawai'i Pub. Employment Rela-
tions Bd., 60 Haw. 436, 442, 591 P.2d 113, 117

(1979).

8 HRS § 205A-29(a) provides, in pertinent
part:

The authority in each county ... shall establish
and may amend pursuant to chapter 91, by
rule or regulation the [SMA] use permit ap-
plication procedures, conditions under which
hearings must be held, and the time periods
within which the hearing and action for
[SMA] use permits shall occur.... Any rule or
regulation adopted by the authority shall be
consistent with the objectives, policies, and
[SMA] guidelines provided in this chapter.
Action on the special management permit
shall be final unless otherwise mandated by
court order.

(Emphases added.)

9 The Maui Planning Commission Rules of
Practice and Procedure (MPC Rules) cur-
rently provide for formal intervention (see
MPC Rules §§ 12-201-39 to -46) and for ap-
peal to the circuit court from denial thereof
(see MPC Rules § 12-201-46) but make no
provision for appeal of a SMA permit de-
cision. Because Maui County Charter § 8.5.4
specifically restricts appeals to the Board of
Appeals from those actions concerning "zon-
ing, subdivision and building ordinances[,]"
action on a SMA permit by the MPC is final
and, therefore, appealable under the HAPA.
See also Lana"i Planning Commission Rules
(forthcoming, pursuant to Maui County
Charter Amendment, as required by 1992
General Election Question No. 3, calling for a
separate planning commission on Lana'i).
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The Rules of Practice and Procedure for the
Moloka'i Planning Commission (Moloka'i PC
Rules) currently provide for formal interven-
tion and contested case procedures (see Mo-
loka'i PC Rules §§ 12-1-25 to -31), appeal to
the circuit court from the denial of interven-
tion (see id. § 12-1-31), and "judicial review of
[all other] decisions and orders ... in the man-
ner set forth in HRS § 91-14." See id. § 12-1-
61.

The Rules of Practice and Procedure of the
County of Kaua'i, Planning Commission (KPC
Rules) currently provide for formal interven-
tion. See KPC Rule 1-4-1. Furthermore, "[a]ny
person aggrieved by a final order and decision
of the Planning Commission may obtain judi-
cial review thereof in the manner pursuant to
HRS [chapter] 91." KPC Rule 1-6-18(i).

10 HPC Rules 9-10(D) and (E) omit the hear-
ing requirement for SMA minor permit ap-
plications.

11 Nansay claims that Hawai'i appellate court
opinions dealing with judicial review of
agency decisions reflect an inconsistent legal
analysis. Thus, Nansay suggests that PASH
should have pursued alternative judicial
measures, such as an action for an injunction
or a declaratory judgment, rather than seek-
ing appellate review under HRS § 91-14. See
Bush, 76 Hawai'i at 136-37, 870 P.2d at 1280-
81; Town v. Land Use Comm'n, 55 Haw. 538,
557, 524 P.2d 84, 96 (1974) (Ogata, J., dis-
senting, joined by Richardson, C.J.). The dis-
parity perceived by Nansay between court
holdings based on procedural and substantive
errors in agency decision-making merely re-
flects application of a two-part test for de-
termining whether a particular proceeding
was a "contested case" under HRS § 91-1(5).
In their dissent, Justices Ogata and Richard-
son disagreed with the Town majority's ap-
plication of this nascent test. The dissent be-
lieved that the agency hearing, although re-
quired by law, was not a contested case.
Town, 55 Haw. at 556-57, 524 P.2d at 96. The
dissenting opinion erroneously focused on the
appellee's characterization of the hearing as a
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rule-making procedure. Id. at 556, 524 P.2d
at 95. The majority, on the other hand, cor-
rectly concluded that the process for bound-
ary amendment is not rule-making because it
is "adjudicative of legal rights of property in-
terests in that it calls for the interpretation of
facts applied to rules that have already been
promulgated [.]" Town, 55 Haw. at 548, 524
P.2d at 91 (emphasis added).

12 HRS § 205A-30 requires "specific proced-
ures ... for the issuance of ... [SMA] minor
permits, ... and judicial review from the grant
and denial thereof."

13 HPC Rule 4-6(h) provides that "[a]ny peti-
tioner who has been denied standing as a
party may appeal such denial to the circuit
court pursuant to section 91-14, [Hawai'i] Re-
vised Statutes." The HPC Rules apparently
provide an alternative means of obtaining ju-
dicial review: "Approval or denial of the peti-
tion [for a SMA permit] shall be final and ap-
pealable to the Third Circuit Court of the
State of [Hawai'i] in accordance with Chapter
91, HRS, as amended." HPC Rule 9-11(D)(5)
(emphasis added).

14 Counsel for the HPC suggested that if the
contested case request were to be denied,
PASH "should probably wait for the decision
[of the circuit court]; and then the Supreme
Court will determine whether [its] participa-
tion in the public hearing was sufficient
standing for [it] to appeal from that decision."

15 We stated in Akau that "a member of the
public has standing to enforce the rights of
the public even though his injury is not differ-
ent in kind from the public's generally, if he
can show that he has suffered an injury in
fact, and that the concerns of a multiplicity of
suits are satisfied by any means, including a
class action." Akau, 65 Haw. at 388-89, 652
P.2d at 1134. The necessary elements of an
"injury in fact" include: 1) an actual or
threatened injury, which 2) is traceable to the
challenged action, and 3) is likely to be
remedied by favorable judicial action. See
Puna Geothermal, 77 Hawai'i at 70, 881 P.2d
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at 1216; accord Pele Defense Fund v. Paty
[Pele 1, 73 Haw. 578, 615, 837 P.2d 1247,
1257-58 (1992), cert. denied, 507 U.S. 918, 113
S.Ct. 1277, 122 L.Ed.2d 671 (1993). In other
words, individuals or groups requesting con-
tested case hearing procedures on a SMA per-
mit application before the HPC must demon-
strate that they will be "directly and immedi-
ately affected by the Commission's
decision[.]" HPC Rule 4-2(6)(B). However,
standing requirements are not met where a
petitioner merely asserts "value preferences,"
which are not proper issues in judicial (or
quasi-judicial) proceedings. Puna Geotherm-
al, 77 Hawai'i at 70, 881 P.2d at 1216. Al-
though the HPC Rules do not expressly re-
quire petitioners to detail the nature of their
asserted interests in writing until after the
HPC has determined whether a contested
case hearing is required, see HPC Rules 4-
6(b) and (c), a petitioner who is denied stand-
ing without having had an adequate oppor-
tunity to identify the nature of his or her in-
terest may supplement the record pursuant to
HRS § 91-14(e).

The cultural insensitivity demonstrated by
Nansay and the HPC in this case--particularly
their failure to recognize that issues relating
to the subsistence, cultural, and religious
practices of native Hawaiians amount to in-
terests that are clearly distinguishable from
those of the general public--emphasizes the
need to avoid " 'foreclos[ing] challenges to ad-
ministrative determinations through restrict-
ive applications of standing requirements." "
Mahuiki, 65 Haw. at 512, 516, 654 P.2d at
878, 880 (quoting Life of the Land v. Land
Use Comm'n, 63 Haw. 166, 171, 623 P.2d 431,
438 (1981)).

16 Upon granting certiorari, we allowed the
parties to submit supplemental briefs con-
cerning issues raised in the application for
writ of certiorari. See HRS § 602-59(d). After
reviewing these submissions, we then reques-
ted additional briefing on the following is-
sues: (1) to what extent should native Hawaii-
an gathering rights on undeveloped land be
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protected when that same land is under con-
sideration for development permits, and does
the HPC have legal authority to condition a
SMA permit on protection of those rights; (2)
what criteria should be considered in determ-
ining whether the proposed development
would infringe upon native Hawaiian rights;
and (3) at what point, if any, does the protec-
tion of native Hawaiian rights in the land be-
ing developed implicate the "Takings Clause"
of the Hawai'i and the United States Constitu-
tions? The extensive briefing of these issues
included submissions by numerous amici
curiae: the Kona Hawaiian Civic Club, Ka
Lahui Hawai'i, the Land Use Research Found-
ation, Pele Defense Fund, the Office of
Hawaiian Affairs, the State of Hawai'i, the
'Ohana Council, and (collectively) Protect Ko-
hanaiki 'Ohana, Inc.,, the Kalamaula
Homestead Association, and the Native
Hawaiian Environmental Defense Fund.

17 Limited exceptions to the "[no] significant
adverse effect” requirement are available
where such impact is minimized to the extent
practicable, or is clearly outweighed by public
health, safety, or compelling public interest.
HPC Rule 9-11(C).

18 The SMA guidelines are contained in HPC
Rule 9-7, which essentially tracks HRS §§
205A-26(1) and (2). HPC Rule 9-7(A) directs
certain minimizing efforts where reasonable.
HPC Rule 9-7(B) substantially parallels HPC
Rule 9-11(C), differing by the addition of a
provision that includes the cumulative impact
of separate development proposals as poten-
tially significant adverse effects.

19 The definition of a "significant adverse ef-
fect[,]" see citations to HPC Rule 9-10(H), in-
fra this section, appears in the context of the
HPC's threshold determination of qualifica-
tion for a SMA minor permit versus a SMA
use permit. The Director may issue a SMA
minor permit only after the following events
take place: (1) the Director determines that a
proposed project (a) will not have a signific-
ant adverse effect and (b) does not exceed
$125,000.00 in valuation; and (2) the Chief
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Engineer reviews the proposed project and
makes a recommendation. HPC Rule 9-10(E).

20 The State, as amicus curiae, asserts title to
the anchialline ponds as "public trust”" lands
by virtue of the fact that they are affected by
the tides. Although we do not decide this is-
sue, we recognize that the CZMA clearly re-
quires protection and preservation of public
"coastal" areas. See 16 U.S.C. § 1454(b)(7)
(1985) (requiring each state to create a plan-
ning process that provides adequate protec-
tion of such resources before federal approval
is granted and funding will be made
available); 16 U.S.C. § 1455(d)(2)(G)
(Supp.1993) (requiring a Secretarial finding
to that effect).

21 See also Laws of Her Majesty Liliuokalani,
Queen of the Hawaiian Islands 91 (1892)
[hereafter L. 1892], ch. LVII, § 5 (providing
for exceptions to the English common law
where "established by Hawaiian national us-
age") (emphasis added). Although references
to the provisions contained in HRS § 1-1 gen-
erally focus on the 1892 statute as its prede-
cessor, an examination of historical develop-
ments suggests that the principles codified in
this statute have much earlier origins. One of
the initial attempts to codify the laws of
Hawai'i indicated that "[t]he Hawaiian king-
dom was governed until the year 1838,
without other system than usage, and with a
few trifling exceptions, without legal enact-
ments." 1 Statute Laws of His Majesty Kame-
hameha III, King of the Hawaiian Islands 3
(1845-46) [hereafter L. 1845-46] (emphasis
added). As the kingdom developed further,
written laws were promulgated to secure civil
liberties and to codify the constitutional mon-
archy that emerged. See infra section IV.B.4
(discussing the development of private prop-
erty rights in Hawai'i). For example, the first
two Acts of Kamehameha III established the
Executive Department, including five Minis-
ters and a Privy Council. These initial acts of
Kamehameha III dramatically restructured
Hawaiian society, but also retained many cul-
tural elements deemed crucial to the survival
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of the nation's native people. See infra note 33
(noting that part of the second Act preserved
"native usages in regard to landed tenures");
see also infra note 24 (indicating that the
titles issued for particular parcels of property
typically contained provisions expressly re-
serving "tenant" rights).

The third Act of Kamehameha III created an
independent Judiciary. Act of September 7,
1847, ch. I, § IV; 2 Statute Laws of His
Majesty Kamehameha ITI, King of the Hawaii-
an Islands (1847) [hereafter L. 1847]. The Ju-
diciary was given the authority to cite and ad-
opt "[t]he reasonings and analysis of the com-
mon law, and of the civil law [of other coun-
tries] ... so far as they are deemed to be foun-
ded in justice, and not in conflict with the
laws and usages of this kingdom." L. 1847, at
5 (emphasis added). Shortly thereafter, on
September 27, 1847, the House of Nobles and
Representatives passed a resolution calling
for the preparation of a civil code. As eventu-
ally codified, chapter III, § 14 of the Code
provided: "[t]he Judges ... are bound to pro-
ceed and decide according to equity.... To de-
cide equitably, an appeal is to be made ... to
received usage, and resort may also be had to
the laws and usages of other countries." The
Civil Code of the Hawaiian Islands ch. III, §
14, at 7 (1859) [hereafter 1859 Civil Code]
(emphases added). See also id. at 195 (prohib-
iting "conflict with the laws and customs of
this kingdom" in § 823) (emphasis added). Fi-
nally, §§8 14 and 823 of the 1859 Civil Code
were expressly repealed in "An Act to Reor-
ganize the Judiciary Department,” the very
same legislation that codified the provision
now referred to as HRS § 1-1. See L. 1892, at
123-24.

22 HRS § 7-1, which has not undergone signi-
ficant change since the 1851 enactment that
amended an earlier version of the statute,
provides:

Building materials, water, etc.; landlords' title
subject to tenants' use. Where the landlords
have obtained, or may hereafter obtain, allo-
dial titles to their lands, the people on each of
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their lands shall not be deprived of the right
to take firewood, house-timber, aho cord,
thatch, or ki leaf, from the land on which they
live, for their own private use, but they shall
not have a right to take such articles to sell for
profit. The people shall also have a right to
drinking water, and running water, and the
right of way. The springs of water, running
water, and roads shall be free to all, on all
lands granted in fee simple; provided that this
shall not be applicable to wells and water-
courses, which individuals have made for
their own use.

(Emphases added.) See Act of July 11, 1851,
reprinted in Laws of His Majesty Kame-
hameha III, King of the Hawaiian Islands 98-
99 (1851) [hereafter L. 1851]. The 1851 enact-
ment deleted provisions established the previ-
ous year, which required that persons wishing
to exercise such rights must obtain the "land-
lord['s] ... consent." See Act of August 6, 1850,
§ 7, reprinted in Laws of His Majesty Kame-
hameha III, King of the Hawaiian Islands
202, 203-04 (1850) [hereafter L. 1850]; see
also infra section IV.B.4 (discussing both the
1850 enactment and its apparent predecessor,
quoted infra note 34, which was enacted in
1846).

The term "landlord" appears to be a loose
translation of "konohiki" from the Hawaiian
language versions of these acts. The word
"konohiki" is defined as "[h]eadman of an
ahupua'a land division under the -chief."
Pukui & Elbert, Hawaiian Dictionary 166 (2nd
ed.1986).

23 On the contrary, however, "[a]ll the wit-
nesses who testified regarding traditional cus-
tom testified that the custom requires that
anyone seeking access to the ahupua'a may
only exercise those rights in the uninhabited
portions of the ahupua'a where that person is
a tenant, always respecting the private areas
of other tenants." Kalipi's Reply Brief (No.
6957) at 11 (emphases added). Furthermore,
as Kalipi understood his asserted gathering
rights, "custom require[d] that anything
planted and cared for by people should be left



Public Access Shoreline Hawaii v. Hawai'i County Planning Com'n , 903 P.2d 1246, 79 Hawaii 425 (Hawai'i, 1995)

alone." Kalipi's Opening Brief (No. 6957) at
49 (emphasis added).

24 The court in Kalipi also addressed the
"kuleana" reservation in the title to the lands
in question. The '"kuleana" reservation
provides, " 'Koe nae no kuleana a na kanaka
moloko," [which was] translated at trial to
mean 'the kuleanas [sic] of the people therein
are excepted' ... [, and which thereby states
the government's intention to] ... hereby de-
clare these lands to be set apart as the lands
of the Hawaiian Government, subject always
to the rights of tenants.' " Kalipi, 66 Haw. at
12, 656 P.2d at 752 (emphasis added). Al-
though the court withheld comment on the
precise scope of this alternative source of
gathering rights, see Kalipi, 66 Haw. at 12-13,
656 P.2d at 752, it nevertheless indicated that
Territory v. Liliuokalani, 14 Haw. 88, 95
(1902) (holding that a similar reservation did
not incorporate any public right to the use of
certain shoreline areas included within a
grant of land), does not necessarily dispose of
the "kuleana" reservation as a source of addi-
tional gathering rights beyond HRS § 7-1. Id.
at 12, 656 P.2d at 752.

The word "kuleana" is defined as, inter alia,
"[r]ight, privilege, concern, responsibility, ...
[or] small piece of property, as within an
ahupua'a [.]" Pukui & Elbert, Hawaiian Dic-
tionary 179 (2nd ed. 1986). The word "kana-
ka" is defined, inter alia, as "person, individu-
al, ... subject, as of a chief; laborer, ... Hawaii-
an[.]" Id. at 127.

25 These included the gathering of items not
delineated in § 7-1 and the use of defendants'
lands for spiritual and other purposes. Id. at
10 n. 4, 656 P.2d at 751 n. 4.

26 The elements of the common-law doctrine
of custom, as set forth in 1 W. Blackstone,
Commentaries 76-78 (Sharwood ed. 1874)
[hereafter Blackstone's Commentaries] are
that the alleged custom must be, or have
been:
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(1) exercised so long "that the memory of man
runneth not to the contrary"--according to
subsequent commentators, "long and
general” usage is sufficient, see, e.g., State ex
rel. Thornton v. Hay, 254 Or. 584, 596, 462
P.2d 671, 677 (Or.1969) (citing Professor
Cooley's edition of the Commentaries);

(2) without interruption (as to the right
versus exercise thereof--i.e., continuous exer-
cise is not required: "the custom is not des-
troyed, though they do not use it for ten
years; it only becomes more difficult to
prove");

(3) peaceable and free from dispute (i.e., exer-
cised by consent);

(4) reasonable--i.e., "of artificial and legal
reason, warranted by authority of law" and
appropriate to the land and the usages of the
community;

(5) certain;

(6) obligatory or compulsory (when estab-
lished); and

(7) consistent with other customs.

27 Kalipi implicitly rejected the Hawaiian
Trust Company's argument, which was based
on language in Oni to the effect that the rights
provided by the Act of August 6, 1850, were
declarative of "all the specific rights of the
[hoa'aina ] (except fishing rights) which
should be held to prevail against the fee
simple title of the konohiki[.]" 2 Haw. at 95.

The English version of the 1850 Act uses the
term "people,” which was held to be syn-
onymous with the word "hoa'aina." Id. at 96.
The word "hoa'aina" is defined as "[t]enant,
caretaker, as on a kuleana." Pukui & Elbert,
Hawaiian Dictionary 73 (2nd ed. 1986).
Meanwhile, the term "tenant" includes "one
who holds or possesses real estate or some-
times personal property ... by any kind of
right[.]" Webster's Third New Int'l Dictionary
2354 (1967 ed.) (emphasis added). Therefore,
it is possible to construe the term "tenant" so



Public Access Shoreline Hawaii v. Hawai'i County Planning Com'n , 903 P.2d 1246, 79 Hawaii 425 (Hawai'i, 1995)

as to incorporate the traditional native
Hawaiian concept of a cultural link to the
land. See McBryde Sugar Co. v. Robinson
[McBryde II ], 55 Haw. 260, 289 n. 29, 517
P.2d 26, 42 n. 29 (1973) cert. denied, 417 U.S.
976, 94 S.Ct. 3183, 41 L.Ed.2d 1146 (1974)
(Levinson, J., dissenting) (suggesting the
need for comparative analysis of bilingual
statutes because the English version is bind-
ing under HRS § 1-13 only when there is a
"radical or irreconcilable difference" between
the two versions); In re Ross, 8 Haw. 478,
480 (1892) ("[t]he effort is always made to
have [the two versions] exactly coincide, and
the legal presumption is that they do"). See
also infra note 35 (discussing the definition of
"maka'ainana"). Nevertheless, we recognize
that the Hawaiian language version of this Act
actually uses the word "kanaka." See supra
note 24.

28 Immediately prior to its substantive ana-
lysis, the court in Kalipi summarily stated:

Kalipi asserts that it has long been the prac-
tice of him and his family to travel the lands
of the Defendants in order to gather indigen-
ous agricultural products for use in accord-
ance with traditional Hawaiian practices....

A trial was had and the jury, by special ver-
dict, determined that Kalipi had no such
right. He now alleges numerous errors in the
trial court's instructions to the jury and con-
duct of the trial. We find, for the reasons
stated below, that none of the alleged errors
warrants reversal.

Kalipi, 66 Haw. at 3-4, 656 P.2d at 747 (em-
phases added). Nevertheless, the undisputed
facts of the case reveal that the jury asked the
trial court, "May we please have the book with
the 1892 reference to rights in question ...
[i.e., Special Verdict Interrogatory Number
8]?" The trial court responded by instructing
the jury to disregard Special Verdict Interrog-
atory Number 8, which read: "Did Hawaiian
custom and usage as of 1892 include the right
of a tenant of land in an [ahupua'a] to gather
native products from his [ahupua'a]?" See
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Kalipi's Opening Brief (No. 6957) at 14, 53-57;
Hawaiian Trust's Answering Brief (No. 6957)
at 52-54.

Although Jury Instruction No. 21 already con-
tained the 1892 reference (i.e., the text of
HRS § 1-1), it is difficult to reconcile the trial
court's response, or the appellate court's con-
clusion that there was no reversible error,
with the implicit rejection of related Jury In-
struction No. 19 in Kalipi. See supra note 27 &
accompanying text (rejecting an argument
based on parallel language from Oni ). Jury
Instruction No. 19 read:

If you find that prior customs, usages and
practices with respect to rights of kuleana
owners have been superseded or abrogated by
the enactment of [HRS] § 7-1 or its prede-
cessor statutes, then you may find that the
specific rights which are enumerated in
[HRS] § 7-1 are all of the rights ... which
Plaintiff may be entitled to exercise.

Kalipi's Opening Brief (No. 6957) at 54 (em-
phases added); Hawaiian Trust's Answering
Brief (No. 6957) at 10 (emphases added).

29 Kalipi focused on his status as a landowner
merely as an attempt to show that he be-
longed to the class of persons intended to be-
nefit under HRS § 7-1. See Kalipi's Opening
Brief (No. 6957) at 28 (citing McBryde Sugar
Co. v. Robinson, 54 Haw. 174, 192, 504 P.2d
1330, 1341 (defining "people" in HRS § 7-1
parenthetically as "meaning owners of land"),
affd upon rehearing, 55 Haw. 260, 517 P.2d
26 (1973), appeal dismissed and cert. denied,
417 U.S. 962, 94 S.Ct. 3164, 41 L.Ed.2d 1135
cert. denied, 417 U.S. 976, 94 S.Ct. 3183, 41
L.Ed.2d 1146 (1974)). In other words, Kalipi
claimed that the statute preserved access and
gathering rights as an incident of ownership,
so long as these rights were utilized for valid
purposes associated with that particular site.
Cf. Damon v. Tsutsui, 31 Haw. 678, 687
(1930); Smith v. Laamea, 29 Haw. 750, 755-
56 (1927); Haalelea v. Montgomery, 2 Haw.
62, 71 (1858) (interpreting the term "tenant"
so as to pass the common right of piscary to
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the grantee, through sale or other convey-
ance, as an appurtenance to the land). The
claim in Oni involved a purported right of
pasturage arising primarily from the
claimant's status as a landowner. 2 Haw. at
90. To the extent that Oni's claims might have
otherwise been based on ancient tenure, he
abandoned these claims by entering into a
special contract to provide labor for the kono-
hiki in exchange for the right to pasture his
horses. Id. at 91.

30 Before 1820 the foreigners who became
residents of Hawai'i and who acquired land
were predominantly of a humble status, com-
monly sailors. They conformed, in matters of
property, to the customs of the country. After
1820 conditions changed.... Foreigners began
to deal with their property as they would have
done in their home countries; in doing so they
sometimes violated Hawaiian customs. On
the other hand, the native authorities treated
the property of foreigners as they did that of
their own subjects, thus creating much dissat-
isfaction.... [Alfter 1830 there were many
cases arising out of alleged violations of the
land and property rights of foreigners. For-
eigners began to deny the right of the govern-
ment to arbitrarily dispossess them of land or
to prevent the transfer of property from one
foreigner to another, and they appealed to
their own governments for protection--suc-
cessfully in some instances.

Kuykendall at 137-38 (emphases added).

"Westerners entered ... land usage patterns
[in Hawai'i when certain] ... foreign settlers
were 'given' lands by the [K]ing or chiefs in
return for services or merely out of traditional
Hawaiian generosity." Levy, "Native Hawaii-
an Land Rights,” 63 Cal.L.Rev. 848, 850
(1975). See Keelikolani v. Robinson, 2 Haw.
514 (1862) (describing an 1827 agreement in-
volving the grant of rights in a Honolulu
wharf, which were provided in exchange for
payment of half the expenses of maintaining
the wharf and half of any proceeds collected
therefrom). However, foreigners who received
land in Hawai'i "held it by the same precari-
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ous tenure as native subjects, simply at the
pleasure of the [K]ing." Kuykendall at 73; see
also 1 Privy Council Records 149 (1845-46)
("we indeed did wish to give Foreigners
lands ... but to the natives they are revertable
") (emphasis added).

31 Many of the King's advisors urged him to
let them fire upon the invading forces, "but
the usual pacific course prevailed." Kuykend-
all, at 214. After Rear Admiral Richard
Thomas rejected the provisional cession and
reconfirmed Hawaiian sovereignty, "[t]he
King is said to have made use of the expres-
sion which became the motto of [Hawai'i], Ua
mau ke ea o ka aina i ka pono ("The life of the
land is preserved in righteousness')." Id. at
220 n. 47.

32 The accompanying reply from the Privy
Council, which was approved without dissent
by the nation's legislators, reveals the govern-
ment's rationale: "formerly there were many
difficulties, and the land was taken; it was not
taken because the government was really in
wrong, but because evil was sought. Here is
the difficulty which ruins the government, viz:
the complaint of foreign governments fol-
lowed by the infliction of punishment." The
Friend at 118 (emphasis added). Further-
more, regarding the sale of land to foreigners:

it is by no means proper to sell land to aliens,
nor is it proper to give them land, for the land
belongs to Kamehameha III.; there is no chief
over him. But we think it is proper to sell land
to his Majesty's people, that they may have a
home. But if these persons wish to sell their
lands again, they cannot sell to aliens, for
there is only one sovereign over those who
hold the lands; but if the people wish to sell to
those who have taken the oath of allegiance,
they can do so, for Kamehameha III is over
them.... There has not been much land sold,
but foreigners have heretofore occupied lands
through favor, without purchasing. It is better
to sell.

Id.
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33 Specifically, the Land Commission was
constrained to make its decisions regarding
interests in land "in accordance with the prin-
ciples established by the civil code of this
kingdom in regard to ... occupancy, ... [and]
native usages in regard to landed tenures [.]"
Act of April 27, 1846, pt. I, ch. VII, art. IV, § 7;
L. 1845-46, at 109, reprinted in 2 Revised
Laws of Hawaii 2123 (1925).

34 The Act of November 7, 1846, "Joint Res-
olutions on the Subject of Rights in Lands and
the Leasing, Purchasing and Dividing of the
Same," also codified certain gathering rights:

The rights of the Hoaaina [sic] in the land
consist of his own taro patches, and all other
places which he himself cultivates for his own
use; and if he wish to extend his cultivation
on unoccupied parts, he has the right to do so.
He has, also, rights in the grass land, if there
be any under his care, and he may take grass
for his own use or for sale, and may also take
fuel and timber from the mountains for him-
self. He may also pasture his horse and cow
and other animals on the land, but not in such
numbers as to prevent the konohiki from pas-
turing his. He cannot make agreement with
others for the pasturage of their animals
without the consent of his konohiki, and the
Minister of Interior.

Id., § 1, reprinted in 2 Statute Laws of His
Majesty Kamehameha III, King of the Hawaii-
an Islands 70 (1847) [hereafter L. 1847] (em-
phasis in original); cf. 3 Kent's Commentaries
404 (12th ed. 1989) (discussing "rights of
common").

35 The word "maka'ainana" is defined as
"[c]lommoner, populace, people in general;
citizen, subject ... people that attend the
land." Pukui & Elbert, Hawaiian Dictionary
224 (2nd ed. 1986). Our observations con-
cerning the interpretation of "hoa'aina" and
"tenant" as incorporating traditional Hawaii-
an cultural attitudes toward the land, see
supra note 27, are further supported by this
legislative history. See also Kent, Treasury of
Hawaiian Words 386 (1986) (defining
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"maka'ainana" as, inter alia, the "laboring
class, which was resident on the land they
worked and transferred with it when owner-
ship changed").

The bracketed phrase "should they need
them" was inserted in the subsequent enact-
ment of August 6, 1850, see L. 1850, at 202,
along with the additional requirement that
"[t]hey shall also inform the landlord or his
agent, and proceed with his consent." Id.
However, these phrases were deleted the fol-
lowing year. See supra note 22.

36 See also In re Ashford, 50 Haw. 314, 440
P.2d 76 (1968) ("[Hawaiian] land laws are
unique in that they are based upon ancient
tradition, practice and usage.").

37 In Kalipi, the court added the following
dictum after enunciating its balancing test for
retention of HRS § 1-1 rights: "[t]he relevant
inquiry is ... whether the privileges which
were permissibly or contractually exercised
persisted to the point where it had evolved
into an accepted part of the culture and
whether these practices had continued
without fundamentally violating the new sys-
tem." Id. (emphases added). As indicated in
the text above, we disapprove any additional
requirements for the establishment of cus-
tomary rights that might be inferred from this
dictum.

38 The United States Supreme Court has also
held that use of the hallucinogenic drug
peyote is an unreasonable traditional prac-
tice, see Oregon v. Smith, 494 U.S. 872, 110
S.Ct. 1595, 108 L.Ed.2d 876 (1990), as are at-
tempts by religious practitioners to exclude
all other uses, including timber harvesting,
from sacred areas of the public lands. Lyng v.
Northwest Cemetery Protective Ass'n., 485
U.S. 439, 108 S.Ct. 1319, 99 L.Ed.2d 534
(1988).

39 The Zimring I court implicitly disapproved
the "time immemorial” standard when it in-
dicated that "the Hawaiian usage mentioned
in HRS § 1-1 is usage which predated Novem-
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ber 25, 1892." 52 Haw. at 475, 479 P.2d at
204. The court in Oni also appears to have
misconstrued other elements of the doctrine
of custom by concluding that the custom
urged in that case was "so unreasonable, so
uncertain, and so repugnant to the spirit of
the present laws[.]" 2 Haw. at 90. See supra
note 26 (listing elements 4, 5, and 7). Con-
trary to the apparent understanding of the
Oni court: (1) "consistency” is properly meas-
ured against other customs, not the spirit of
the present laws; (2) a particular custom is
"certain" if it is objectively defined and ap-
plied; certainty is not subjectively determ-
ined; and (3) "reasonableness" concerns the
manner in which an otherwise valid custom-
ary right is exercised--in other words, even if
an acceptable rationale cannot be assigned,
the custom is still recognized as long as there
is no "good legal reason" against it. See Black-
stone's Commentaries at 76-78.

Although the administrative record in this
case only contains specific evidence of shrimp
gathering as early as the 1920's, the unrefuted
testimony by members of PASH sufficiently
established their interests in the SMA permit
proceeding for our present purposes. See
supra section III.D. Having effectively cur-
tailed PASH from developing a complete re-
cord, Nansay cannot complain about a pro-
cedural remand. However, Nansay is not pre-
cluded from raising the issue of standing on
remand. See HRS § 91-9(c).

40 For the purposes of the HHCA, the term "
'native Hawaiian' means any descendant of
not less than one half part of the blood of the
races inhabiting the Hawaiian islands previ-
ous to 1778[.]" HHCA, 1920, § 201(a)(7); Act
of July 9, 1921, c. 42, 42 Stat. 108, 108 (codi-
fied as amended at 48 U.S.C. note prec. § 491
(1988) and Haw. Const. art. XII, § 1), reprin-
ted in 1 HRS 167, 167 (1985).

41 We do not decide the question whether
descendants of citizens of the Kingdom of
Hawai'i who did not inhabit the Hawaiian is-
lands prior to 1778 may also assert customary
and traditional rights under the "ancient
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Hawaiian usage" exception of HRS § 1-1. Fur-
thermore, we expressly reserve comment on
the question whether non-Hawaiian members
of an "ohana"--meaning "[f]lamily, relative,
kin group; ... extended family, clan[,]" see
Pukui & Elbert, Hawaiian Dictionary 276
(2nd ed. 1986)--may legitimately claim rights
protected by article XII, section 7 of the state
constitution and HRS § 1-1. Cf. Morton v.
Mancari, 417 U.S. 535, 555, 94 S.Ct. 2474,
2485, 41 L.Ed.2d 290 (1974) ("As long as the
special treatment can be tied rationally to the
fulfillment of Congress' unique obligation to-
ward the Indians, such legislative judgments
will not be disturbed.").

42 The sovereign power to enforce the usu-
fruct of lands may not be lost through inac-
tion, because "there cannot be adverse pos-
session against the sovereign." State v. Zim-
ring, 52 Haw. 472, 478, 479 P.2d 202, 204
(1970) (citing Application of Kelley, 50 Haw.
567, 445 P.2d 538 (1968)); cf. Corporation of
the Presiding Bishop v. Hodel, 830 F.2d 374,
383 (D.C.Cir.1987) (indicating that commun-
al land in American Samoa is not eligible for
taking by adverse possession), affirming 637
F.Supp. 1398 (D.D.C.1986).

43 The State's power to regulate the exercise
of customarily and traditionally exercised
Hawaiian rights, see Haw. Const. article XII, §
7, necessarily allows the State to permit devel-
opment that interferes with such rights in cer-
tain circumstances--for example, where the
preservation and protection of such rights
would result in "actual harm" to the "recog-
nized interests of others." Kalipi, 66 Haw. at
12, 656 P.2d at 752. Nevertheless, the State is
obligated to protect the reasonable exercise of
customarily and traditionally exercised rights
of Hawaiians to the extent feasible.

44 In accordance with HRS § 5-7.5(b), we are
authorized to "give consideration to the
'Aloha Spirit'." The Aloha Spirit "was the
working philosophy of native Hawaiians[;] ...
'Aloha’ is the essence of relationships in
which each person is important to every other
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person for collective existence." HRS § 5-
7.5(a).

45 The majority in Bonelli mentioned the ju-
dicial taking theory, but did not rely upon it,
in reversing the judgment of the Arizona Su-
preme Court. In addition, Bonelli was over-
ruled on other grounds in Oregon v. Corvallis
Sand and Gravel Co., 429 U.S. 363, 97 S.Ct.
582, 50 L.Ed.2d 550 (1977) (overruling Bon-
elli to the extent that it called for application
of federal common law to determine owner-
ship of a river bed in Oregon).

46 The United States Court of Appeals for the
Ninth Circuit "conclude[d] that even if the
State of [Hawai'i] has placed a cloud on the
title of the various private owners, this incho-
ate and speculative cloud is insufficient to
make this controversy ripe for review." 887
F.2d at 218-19.
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